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The Doétrine of Lawrence v. Fox in Kansas 


The first question must necessarily be: What is the doctrine of Lawrence 
v. Fox?! 

The critical student has undoubtedly often observed that the doctrine of a 
case is wide or narrow in inverse ratio to the fulness and accuracy with which 
the facts of a case are described. We shall now demonstrate this in connection 
with Lawrence v. Fox. Here are five statements of the facts of that important 
case, all correct as far as they go, but varying greatly in precision of statement. 

1. B promises A that he will pay C money. C sues B, and recovers. 

2. For a consideration moving from A, B promises A that he will pay C 
money. C sues B, and recovers. 

3. A owes C. For a consideration moving from A, B promises A that he 
will pay C money, in discharge of A’s debt toC. C sues B and recovers. 

4. A owes C. A transfers property to B, in consideration of B’s promise to 
A that he, B, will pay C money in discharge of A’s debt to C. C sues B 
and recovers. 

5. A owes C $300, and has set aside that precise amount to pay the debt. 
B induces A to lend him that amount for a short time, B promising 
that he will use “the money” (of course he doesn’t mean that very 
currency) to pay C in discharge of A’s debt to C. C sues B and recovers. 

The critical student will now observe that the less precise the statement of 
the facts of the case, the broader will be the statement of law which can be 
based upon the facts stated. The following statements of the “doctrine of 
Lawrence v. Fox” are numbered to correspond to the statements of facts above. 
1. B’s gratuitous promise to pay C money may be made the basis of an 

action at law by C against B. 




























1. 20 N.Y. 268 (1859). Treatments of the subject of this essay may be found in the leading treatises 
as follows: Williston, Ch. XIII; Page, Ch. LX; Anson, Ch. VIII, IX; Williston’s Wald’s Pollock, Ch. V. 
Leading law review articles on the topic are collected in the American Law School Association's Selected 


Readings on the Law of Contracts, Ch. V. 
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2. If B for a consideration moving from A promises to pay C money, C 
can recover from B at law. 

3. Where a debtor obtains a third person’s promise to pay the creditor 
what the debtor owes him, though the consideration moves from the 
debtor the creditor can recover from the third person at law. 

4. If a debtor delivers property to a third person who in turn promises to 
pay the debtor’s debt to his creditor, the creditor can recover from the 
third person at law. 

5. If a debtor lends to a third person the precise sum of money which he 
owes to his creditor, in consideration of the third person’s promise to 
pay that precise sum to the creditor, the creditor can recover from the 
third person at law. 


Observe next what element of Lawrence v. Fox is omitted in each of these 
statements. In 


1. No mention is made of consideration moving from A to B. A very 
slipshod lawyer might try to cite Lawrence v. Fox for the proposition 
that B’s gratuitous declaration of trust in C’s favor, the declaration 
being made to A, gives C, the cestui, the right to bring an action at law. 
This is not good law, because in the first place no legitimate cestui que 
trust can bring a promissorial action against a third person without 
joining the trustee’, and because in the second place (on the actual 
facts of Lawrence v. Fox) there is no property of which it can be 
said that in that very property C has an interest.* 


. This situation may cover a “gift promise” — that is, a case where, to 
use pretty loose language, A is “making a gift” to C by paying B con- 
sideration for B’s promise to pay something to C. In this situation a 
recovery is granted in several jurisdictions; in others it is denied.‘ The 
question seems not to have been squarely decided in Kansas.’ The 
recovery afforded the beneficiary of a life insurance policy is sometimes 
attributed to this statement of the doctrine, but is more commonly 
explained on other grounds.° 

3. This is probably the most common statement of the doctrine of the 
case. It is accurate if it be assumed that the additional facts appearing 
in statements of the case numbered 4 and 5 above are not of conse- 
quence. Observe its decided inaccuracy in two respects: (a) under 
this statement the facts might be “If you will promise to pay my debt to 
C, I'll promise to reimburse you”; but that isn‘t Lawrence v. Fox; in 
Lawrence v. Fox B got the cash first and promised that he would pay 
later; (b) In Lawrence v. Fox B received the precise amount which he 
promised to pay. 


2. Bogert, Trusts, sec. 115; Perry, Trusts, secs. 17, 328, 330. 

3. See Bogert, Trusts, sec. 73. 

4. Williston lists twenty-eight jurisdictions where recovery is granted, nine where it is refused. See 
Williston, Contracts, sec. 368. 

5. Strong v. Marcy, 33 Kan. 109, is sometimes cited as a gift promise case; it is, however, readily 
explicable on other grounds. See discussion under Statement 4, e, infra. 

6. See discussion under Statement 2, infra. 
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4. Here is an interesting thing courts and writers will do. They will state 
Lawrence v. Fox in terms of 3 above, and then will say: “Though the 
case where A delivers property to B is not identical with that case, 
probably the same principles apply.” The entertaining feature of this 
is, palpably enough, that the case which is thus being, so to speak, 
admitted by courtesy, is much more entitled to come in than the case 
they call Lawrence v. Fox.. Statement 4 omits the element of precise 
identity of amount. 

5. This is the genuine case of Lawrence v. Fox. 

Our next approach must be to consider the extent to which the doctrine 
of the case is persuasive. To do this we shall take the situation in reverse order. 

5. A owes C. A lends B the precise amount of his debt to C, in considera- 
tion of B’s promise to pay C in discharge of A’s debt to C. — A court 
which accepts any explanation of the doctrine of Lawrence v. Fox must 
regard that case as authority “on all fours”. 

4. A owes C. A delivers property to B, in consideration of B’s promise to 
A that he will pay C what A owes C, in discharge of that debt. — Any 
court which accepts a theory of Lawrence v. Fox in which the identity 
of amount is not essential can regard the case as square authority. 

3. A owes C. For a consideration moving from A, B promises A that he 
will pay C money in discharge of A’s debt to C. — For a court to apply 
Lawrence v. Fox here, it is necessary that the theory of the case which 
it adopts should in no way rest upon the fact that B received something 
in advance; for A’s promise to reimburse is “consideration moving 
from A”. 

2. For a consideration moving from A, B promises A that he will pay C 
money. — If a court is to apply Lawrence v. Fox in this situation, it 
must have a theory of that case which involves no right of action in C 
against A. 

1. B promises A that he will pay C money. — A court cannot apply Law- 
rence v Fox here without self-stultification; for here no consideration is 
involved, and at the very least Lawrence v. Fox is grounded on the law 
of contract. (Further, unless specific money is involved, C has no 

better standing on the theory of trust.)’ 




































WHAT IS THE EXPLANATION OF THE DOCTRINE OF 
LAWRENCE V. FOX? 


Our first question must be: Why should it be necessary to explain the 
case — why isn’t it self-evident? 

1. There certainly has been a stage in the law of contract where only one 
who might be said to be privy to the consideration could sue upon 
the promise. What “privy to the consideration” means is another 
question; but it requires a modicum of explanation to show why this 

doctrine isn’t of consequence here. 










7. See Bogert, Trusts, sec. 73. 
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2. There certainly has been a stage in the law of contract when only the 
promisee could sue upon a promise. This will require a bit more 
explanation. 

3. Certain tough problems which would not arise if recovery were to be 
refused will arise if C can recover from A without joining B. A few 
may be suggested. (a) Can A and B get together and rescind, and so 
deprive C of his right of action against B? (b) If B becomes bound to 
can C still sue A? (c) From what point does the statute of limitations 
begin to run — from the time of the promise, from the time when C 
hears of the promise, or from the time when C assents to the promise 
(if that is necessary)? All of which is just another form of the 
question: When does C’s cause of action against B arise? (d) If B 
remains inactive, can A sue B? (e) When C sues B, can B use a set-off 
he may have against C? (f) When C sues B, can B use a set-off A has 
against C? (g) If A has put property in B’s hands (as in statements 
4, 5, of the case) can A’s creditor thereafter garnish B? 

Now in the light of all this the question certainly suggests itself: 

Why discard the good old-fashioned law that action must be by a 
promisee privy to the consideration, presenting none of these problems, 
for a doctrine which opens the floodgates to such a stream of litigation? 
The ultimate reason for the adoption of the doctrine might be said 

to be simply this: -A will often transfer property to B, and will say 


“Don’t pay me. Pay C. I owe him”: and B will seriously undertake 

to do this, and A will hope to save himself trouble thereby. And courts 

will say: “Let us give effect to the common business intention and 

understanding of the parties by affording C a simple direct remedy”; 

sometimes adding “—even at the cost of complexity in the law”; and 

sometimes perhaps not anticipating the complexity which must follow. 
a * * 


A large number of Kansas cases are rested upon one or another state- 
ment of the doctrine in Lawrence v. Fox. The case itself is familiar enough 
to everyone. The modest purpose of this article is three-fold: (1) to show how 
far the doctrine has at present been extended; (2) to furnish to the prac- 
titioner a convenient source in which to find the answers to the troublesome 
questions presented above, in cases where the answer has been given; (3) to 
lighten somewhat the burden on the bench, in shaping the further develop- 
ments of contract law policy, by providing a perspective view of this important 
branch of the law contracts. 


GENERAL BACKGROUND OF THE DOCTRINE 
At this point it is probably desirable to point out certain matters with 
which the doctrine has no connection. 
1.It has nothing to do with assignment. Assignment is the transfer of 
a right of action; if you can possibly say here that anything is trans- 
ferred, the thing transferred is A’s obligation — C has the right of 
action. 
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2. In and of itself, the doctrine has nothing to do with novation (though 
it may lead to later novation). In novation three parties get together; 
the creditor releases his old obligor and takes a new one; the old 
obligor gets out entirely; and the new obligor gets the benefit of the 
creditor’s obligations, if any. None of these incidents occur here. 

3. The case certainly cannot be explained, in the light of the usual later 
developments in jurisdictions where it is accepted, on the theory that 
(a) A makes B his agent to pay C; for that would still leave C with a 
right against A only — C cannot sue the agent; nor on the theory that 
(b) A makes B C’s agent to receive payment; for then C could no 
longer sue A, nor could A sue B for non-performance, since on this 
theory C would be paid when A paid C’s agent B. 

4. It ought to seem shocking to say that A is C’s unauthorized agent to 
make B instead of himself C’s debtor, C ratifying when he sues B. 
Shocking or not, it is inconsistent with any idea of permitting a 
subsequent action by C against A, or by A against B, if B fails to 
perform. 

5 It ought to be shocking to say that B is trustee for C of the considera- 
tion which he receives from A; for he isn’t going to pass on this very 
consideration to C, even where the amounts are identical. But where 
the amounts are identical someone might argue that B declares himself 
trustee for C of a share of his assets to this amount.® Possibly the 
very case described in statement 5 could be worked out on this theory; 
but it is not very easy trust law, and would unquestionably prove a false 
lead for a general solution of Lawrence v. Fox. 

6. Conceivably someone might argue that B becomes trustee for C of his, 
B’s, own obligation to A. This really would be very objectionable; for 
it is rather evident that the obligor of an obligation has nothing by 
virtue of his obligation; and to say that the cestui of a trust of nothing 
can sue at law and recover something wouldn’t go down well with 
anybody. 

Certain general observations should now be made, and certain well-settled 
propositions of law stated as a basis for the conclusions in this preliminary 
analysis. 
1.A puts property in B’s hands for delivery to C (note that this is not 
Lawrence v. Fox). For example, A executes and delivers to B a deed of 
land in favor of C, to be delivered at A’s death; or A gives B a watch, 
saying: “I want to give this watch to C; take it to him.” Some ques- 
tion arising out of the transaction has to be litigated, and the issue 
arises whether the property is A’s or C’s. Now courts often say, if 
they choose to protect A, that “B was merely agent of A”, or “B was 
trustee for A,” or “B was simply A’s custodian or bailee.” Or, if the 
court favors B, it will with equal ease make the comment that “B was 
C’s agent,” “B was C’s trustee,” and so forth. Nothing is clearer than 
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8. See Bogert, Trusts, sec. 7. The term “‘trust” was used in this sense in Secrest v. Ladd, 112 Kan. 23, 


where the theory is developed to some extent. 

















9. Center v. McQuesten, 18 Kan. 476; 24 Kan. 344 (*480). 
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that this “solution by affixing a label” is unsatisfactory; the use of the 

term agent, trustee, or bailee means nothing. And this is because the 
issue is simply: Had the transaction progressed so far that the property 
was irrevocably beyond A’s control? 

2. A sells property to B, who agrees to pay C out of the proceeds. This 
is an early and important Kansas case.? An attempt was made to solve 
this case by the agent-bailee-trustee label method. When it became 
clear that the issue was, at what point did A irrevocably relinquish the 
right to recall the proceeds and pay C himself, the solution became 
relatively easy. When the fact that this issue is the real one, in 
most of the analogous Lawrence v. Fox cases, becomes clear to the 
court, the solution is usually greatly simplified. 

3. Along another line: Strictly speaking, if T is trustee for C this means 

that T has legal title to specific, indentifiable property, which in equity 
belongs to C. 

4.Some opinions in which the term “trust” is used to solve a problem 
employ the word in a different sense, to wit, “a preferential right to 
share in the general assets of the so-called trustee.” X, for example, 
makes a special deposit in Y Bank, of such character that if the bank 
fails X will be a preferred creditor. Clearly this is not a trust situa- 
tion in the strict sénse; for there is no specific, identifiable money in 
which it can be said that C has an equitable interest. 


5. As applied to our problem: in the actual case of Lawrence v. Fox A 
handed B $300 and B promised to pay C $300; strictly speaking, we 
cannot say that B was trustee of $300 for C, for C has no special claim 
upon the very $300 that A gave B; nor can we call B trustee of $300 for 
C in the loose sense, for in case of B’s failure C has no preferential claim 
to $300 of his general assets. 

6. X, for consideration, promises to pay Y $100 for the benefit of Z. Now 
Y has a claim, a chose in action, against X; Z is beneficially interested 
in the proceeds of the claim. This is a trust, clearly enough; there is 
no doubt that one can be trustee of a claim, a chose in action, for 
another who is beneficially interested in it.”* 


7. As applied to our problem: in any case where B promises A, for con- 
sideration that he will pay C, it might be said that after B promises A 
that he will pay C the situation is that A holds in trust for C the right 
which he, A, has against B.’° 

8. P, payee of a note, assigns it one-half to X, one-half to Y. Later each 

of the partial assignees assigns to H. The holder H can sue the maker 

M at law, though he is the assignee of two partial assignees, each of 

whose rights was equitable only”; for there is undoubtedly a doctrine 





ga. This is the foundation of the bank collection cases; see Bogert, Trusts, sec. 7; Lippitt v. Thames 
Loan & Trust Co., 88 Conn. 185; Washington Loan etc. Co. v. Fourth National Bank, 38 Fed. (2d) 772. 





10. On the trust theory and its application, see Williston, Contracts, secs. 347-351. 
11. Flint v. Flint, 6 Allen (Mass.) 34, so held. On partial assignment, see Williston, secs. 441-444. 
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that where certain relief is available in equity a court of law may give 
“short-cut” relief by suitable action, provided all necessary parties are 
represented and the ultimate result will be identical.” 

9. The “short-cut” doctrine just described cannot properly be applied to 
the trust solution of Lawrence v. Fox given in 7 above; for when C 
sues B without joining A he recovers; whereas if A is a trustee he is a 
necessary party.” 

10. It is possible for one to have certain assets which only certain creditors 
can reach. Property which has been mortgaged is (in general) avail- 
able only to the mortgagee until the mortgagee is satisfied. An agent 
who has made a contract for an undisclosed principal holds the con- 
tract right for no one but the undisclosed principal, if the principal 
chooses to take advantage of it. A trustee who has committed a tort 
in the proper conduct of trust business has a right of reimbursement 
from the trust fund, and this right can be taken advantage of only by 
the injured party.”® 

11. As applied to our problem: Lawrence v. Fox may be explained on the 
ground that B’s promise to A is an asset of A’s which only C can 
reach." 

12. As again applied to our problem: True, a creditor’s right to reach in- 
tangible assets of his debtor is fudamentally equitable in nature; but 
since only C can reach this asset, and A is not to be prejudiced by his 
reaching it, the “short-cut” doctrine (8 above) may be applied, and 
C permitted to sue B directly, making him sole party defendant at law. 

13. The theory, then, of Lawrence v. Fox is this: A is still C’s debtor; A 
has a special asset, B’s promise, which C only, as among A’s creditors, 
can reach; and in order to give convenient effect to common business 
understanding and intention C himself is permitted to take advantage 
of this asset by suing B directly at law. Thus the result of the Lawrence 
v. Fox situation is that C still has the action which he previously had 
against A, his debtor, and has also a direct action at law against B. 

14. In cases where C may maintain an action against either A or B, but 
as between A and B, as matter of equity and fairness, B should ulti- 
mately pay, it is said that B is principal debtor, and that A is surety 
for B."” 

15. Where C is creditor, B is principal, and A is surety, it is fundamental 
that if C grants B a binding extention of time the Surety, A is 
discharged.”* 


12. The right of a defrauded vendor to exercise his equity of rescission by trover or replevin is 


sometimes explained on this ground. 


13. See note 2, supra. 

14. Cowan v. Curran, 216 Ill. 598. 

15. In re Raybould, (1900) 1 Ch. 199. 

16. The special asset theory is discussed in Williston, Contracts, sec. 362. 

17. See Arant, Suretyship, secs. 3-5; Arnold, Suretyship, sec. 9. 

18. See the following texts and treatises on suretyship: Arant, sec. 68; Arnold, sec. 94; Brandt (2 


ed.) sec. 342; Stearns (2 ed.) sec. 90. The Kansas cases are digested in Hatcher, under Principal & 
Surety, sec. 16. 
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16. As applied to our problem: Where B, for consideration, promises A 
that he will pay A’s debt to C, these results follow: (a) C can sue 
either A or B, but as between A and B the one who ought in equity 
and fairness to pay the debt is B; (b) therefore C is the creditor, B 
is principal, A is surety; and (c) therefore if C gives B a binding 
extension of time C cannot therefore recover from A. 


* * * 


It has seemed desirable to give this rather extended preliminary analysis, 
The Supreme Court of Kansas attempted for a time to handle the problem by 
means of the agent-bailee-trustee solution; eventually this proved unsatisfac- 
tory, and was largely abandoned. More recently the solution by the use of the 
word “trust” to indicate a preferential claim on general assets was attempted, 
and led to difficulties. The trust solution is incompatible in several respects 
with the Kansas decisions. The special asset theory is consistent with the Kan- 
sas decisions generally. And nowhere is the suretyship consquence of the 
special asset theory given more extensive recognition than in Kansas. 

These matters will appear in the treatment of the Kansas cases which 
follows. But in a discussion of the cases it is inevitably necessary that a general 
perspective of the theory be at ready command. We shall now turn to the 
Kansas Cases. 


CLASSIFICATION OF “LAWRENCE V. FOX” CASES IN KANSAS 


No case squaring with the precise facts of Lawrence v. Fox, as presented 
in statement 5, has been found in Kansas. 

Cases whose facts fall within statement 4 of Lawrence v. Fox, as it ap- 
pears at the head of this paper, are numerous. Such cases are of six types. 


1. A pays B money. B promises to pay C. 
2. A sells B goods. B promises to pay C. 
3. A sells B land. B promises to pay C. 


4.A sells his interest in the partnership X-A to B. B promises A (or X-B 
promises X-A) to pay creditors C of the partnership X-A. 

5. A pays B money. B promises to perform a non-pecuniary duty of 
A toC. 

6. A mortgages land to C to secure a debt. A conveys his redemption in- 
terest to B, who assumes the mortgage debt by promise to A. 

There is also one group of cases falling within statement 3 of Lawrence 
v. Fox. A, about to buy goods from C for immediate resale, obtains the prom- 
ise of B Bank to honor his overdraft check in C’s favor, in consideration of 
his, A’s, promise to reimburse B out of the proceeds of the sale. 

The doctrine has also been applied in insurance cases, a few cases of 
failure on the part of a telegraph company to deliver telegrams, a few cases in- 
volving bonds in favor of laborers and material men, and a small group of cases 
not susceptible of ready classification. 
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THE FIRST APPEARANCE OF THE DOCTRINE 


Lawrence v. Fox first came to Kansas in 1875, sixteen years after the 
decision of the case by the New York Court of Appeals, under the very 
nerous auspices of Anthony v. Herman.” Here A sold B a chattel which 
was subject to mortgage, and B promised A that he would pay the mortgage 
debt to C, the mortgagee.”” The applicable portion of the opinion, which is 
by Brewer, J., is very short: “True, the consideration of this promise did not 
proceed from the plaintiff; but, notwithstanding some conflict in the author- 
ities, we think the rule is settled that an action will lie on a promise made by a 
defendant, upon valid consideration to a third party, for the benefit of the 
plaintiff, although the plaintiff was not privy to the consideration.” 

Eleven cases are cited in Anthony v. Herman. One, Coggs v. Bernard”, 
is now made the basis of an important doctrine in tort law, but has long since 
been pretty thoroughly discarded in contract. Lawrence v. Fox and four other 
New York cases are cited; these are all cases in which the consideration 
moving from A was either money or a promise to reimburse — none involved 
assuming grantees. Four early Massachusetts cases are cited, all of this 
character also, and none involving assuming grantee. The court concludes: 
“But see, on the-other hand, Mellen v. Whipple, 1 Gray 37.” This last is the 
case which establishes for Massachusetts the doctrine that the mortgagee cannot 
sue the assuming grantee upon an assumption made to the grantor-mortgagor. 


Thus the only case cited in Anthony v. Herman which involves identical 
facts reaches the opposite result; and the cases on which the court rests in 
adopting the rule which it thinks “is settled” are cases in which the facts 
are more remote from Lawrence v. Fox than those of the case which it is 
deciding. Or, to translate the court’s use of citation into an expressed attitude, 
the court in substance said this: We are so convinced of the propriety of deci- 
sions following Lawrence v. Fox where the consideration moving from A is 
money, or indeed A’s mere promise to reimburse B, that the fact that the only 
assuming grantee case which we have turned up is against us doesn’t move us 
in the least. True, this doesn’t quite look like “we think the rule is settled”; 
but it certainly indicates a broad and sweeping sympathy for the doctrine 
of Lawrence v. Fox. 

Brewer’s language, it will be noted, goes even further than the citations; 
for he does not require the existence of an obligation running between A 
and C. 

Thus, if we may check the case for a moment against our introductory 
statements of the facts of Lawrence v. Fox, we shall find that the citations in 
Anthony v. Herman warrant an expectation that the doctrine will apply in 
situations described by statements 3, 4, and 5; and that Brewer’s language will 


19. 14 Kan. 377 (*495). 


20. The slightly more complicated facts have been simplified without change of substance. A gave 
a note to P. P assigned it to C. A mortgaged to C to secure the note. A then sold to B, subject to the 
mortgage, B promising to pay the note. B neglected to pay. A instituted suit against B for possession. In 
consideration of A’s forbearance in that action, B gave A the written promise upon which C now sues. 
21. 2 Ld. Raym. 909. 





270 The JourNAL 


apply the doctrine to the situations described by statements 2, 3, 4, and 5. In 
view of the treatment of the authorities, also, it must be said that the decision 
in the case, and so, in a sense, the law of Kansas on the topic (for Anthony v, 
Herman is constantly cited) rests not at all upon the rule as “settled” by the 
authorities, but upon a strong predilection for the doctrine regardless of the 
authorities. When Lawrence v. Fox came to Kansas it came to stay; and the 
chief complaint of its neighbors is likely to be that it brought so many trouble. 
some children. 

Observe as to Anthony v. Herman: (1) The mortgaged property was a 
chattel, not realty; nothing has ever been made of this; and in view of the 
sweeping adoption of the doctrine nothing (it is ventured) ever will; (2) A, 
the original debtor, now promisee, was joined as defendant below; thus the 
case does not raise an issue between the trust theory and the special asset 
theory; (3) the opinion says nothing whatever as to whether C need be privy 
to the promise (as distinguished from the consideration). 


SITUATIONS FALLING WITHIN STATEMENT 4 OF 
LAWRENCE V. FOX 


(a.) A pays B money. In consideration of this payment, B promises to dis- 
charge A’s debt to C. 

No case is squarely in point. In Norman v. Rullman, 93 Kan. 791, part 
of the opinion rests on Lawrence v. Fox lines. A and C were husband and 
wife. B borrowed money from one or the other or both of them, and gave a 
note payable to A, or in case of A’s death toC. A died insolvent. Held, C, and 
not A’s administrator, was entitled to the note. Anthony v. Herman is cited 
for the proposition that C need not be privy to the consideration. However, 
there is some indication in the facts that it was C’s money that was originally 
lent to B; and further there is plenty of authority in the law merchant both 
that a payee can sue though the consideration is furnished by another™ and 
that a note payable to one or in case of his death to another passes to the 
second at the death of the first.” 

One type of case which is often treated in the field of trusts rather than in 
that of contract should be noted. A owes C; A deposits money in B Bank for 
C’s benefit; B Bank fails; the question is raised whether C has a preference. 
It is clear that if the deposit is a specific deposit, intended to be turned over to C 
intact, C is protected; and because this has often been called a trust (though 
perhaps it is more precisely a bailment) it has come about that deposit cases 
generally are often treated in trust terms. Deposits vary greatly in nature; 
and it may be doubted whether any generalization can be made. 

In two Kansas cases. of this type the citations from the Lawrence v. Fox 
line were drawn in, but with the purpose of supporting decisions resting pri- 


22. Munroe v. Bordier, (1849) 8 C.B. 862; Lee v. Exchange Bank, 31 Ga. App. 470; Bobrick v. 
Bank of Hoboken, 162 N.Y.S. 147; Owens v. Bausman, 105 Wash. 412. 

23. Erwin v. Felter, 283 Ill. 36; Blick v. Cockins, 252 Pa. 56; Industrial Trust Co. v. Scanlon, 26 
R.I. 228; Kelly v. Beers, 194 N.Y. 49. 
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marily on trust grounds. That this is unsatisfactory, as tending to confuse 
both the law and the reasons for the law, seems rather evident. Nor do the re- 
sults in the cases tend to alter this opinion. In Ryan v. Phillips, 3 K.A. 704, it 
was held that C had a preference. In Kirby v. Wait, 120 Kan. goo, it was held 
that C had no preference; Ryan v. Phillips was not cited. The Ryan case goes 
definitely on the theory that the bank is trustee for C of the fund received; 
Lawrence v. Fox certainly has no place here. In the Kirby case Lawrence v. 
Fox was cited, and properly enough, to support the proposition that C had 
some claim against the bank. What was intimated in Kirby v. Wait, and needs 
to be said clearly, is that Lawrence v. Fox has nothing to do with preferences. 

It may be submitted that when A pays money into B Bank for payment 
to C it is competent for the bank (being solvent) to agree either (1) to hold 
this specific deposit for delivery to C, in which case C is absolutely protected; 
or (2) to set up as a special account in C’s favor an item to this amount, which 
is to constitute a preferred claim upon its assets; or (3) to agree to credit this 
amount to C’s account, if he has one, or to pay this amount to C, if he has 
no account. This third situation is clearly within the fourth statement of 
Lawrence v. Fox whenever the transaction is in payment of A’s debt to C; 
equally clearly, under Lawrence v. Fox, C should have a direct claim against 
the bank; and again equally clearly, under that case, C has no preferential 
claim whatever. It is to be further noted that unless C by prior agrement or 
subsequent assent has bound himself to this mode of payment, A’s conduct 
in no way affects C’s original right of action against A. Finally, if the situa- 
tion is one where by prior agreement or subsequent assent C has permitted 
A’s payment to the bank to operate as a discharge of his claim against A, C’s 
sole claim is against the bank, and he can look only to the bank’s credit; in 
which case C may properly be said to have constituted the bank his agent to 
receive B’s payment of his debt, the agent thus becoming his debtor, but not 


his trustee. 
(b.) A owes C. A sells B goods. B promises A that he will pay C what A owes 
C. C recovers from B. 

Six Kansas cases and dicta in two others support this proposition.** Four 
other cases* which are of this general type, but which for various reasons are 
of weaker authority, will be noted. 

A number of collateral propositions are established in these cases. Strictly, 
of course, they are binding authority only in this specific type of case; but the 
cases in which they appear are cited freely in other types of situation; and in 
view of the very liberal treatment which the court gives the entire Lawrence 





24. Grant v. Pendery; 15 Kan. 184 (*236) (B to pay C in farm implements and cash); Brenner v. 
Luth, 28 Kan. 415 (*581) (B to pay “all the bills, notes, and accounts due and owing by A”); Plano Mfg. 
Co. v. Burrows, 40 Kan. 361 (B to pay notes made by A and held by C); Clay v. Woodrum, 45 Kan. 
116 (B agrees to pay C any damages sustained if C’s cattle are infected with Texas fever from the cattle 
being sold by A to B); Union Stove Works v. Caswell, 48 Kan. 689 (A has agreed to pay D’s debt to 
C, and B now agrees to pay it); Kansas State Bank v. Skinner, 121 Kan. 322 (B to pay “the following 
bills owing by A”, C’s being one of the bills). Dictum, Howell v. Hough, 46 Kan. 152; Hines v. Roberts 


Bros., 117 Kan. 589. 
25. Center v. McQuesten, 18 Kan. 476; Burton v. Larkin, 36 Kan. 246; Mason v. Saunders, 89 Kan. 


300; Ross v. Haddam State Bank, 113 Kan. 213. 
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v. Fox field they may well be authoritative in any situation which is attributed 
to that doctrine. These collateral propositions will now be discussed. 

(i) Is C to be regarded as a party to the contract? In Brenner v. Luth" it 
is said that if C is not a party he is at any rate in privity. If this is true, does 
not the statute of limitaions run against C from the time of the original agree. 
ment? We shall discuss this later. Brenner v. Luth rests for its authority on 
this point solely on Anthony v. Herman; that case was explicit that C need 
not be “privy to the consideration”; but whether he is or isn’t “privy to the 
contract” is an entirely different question. 

(ii) Need C join A as party defendant? In Plano Mfg. Co. v. Burrows" 
A was joined; it was said that this was proper, and that C could pursue both 
B and A after judgment until he had satisfaction from one of them. In Clay 
v. Woodrum* A was joined. In the Caswell case”® (where the question was in 
issue in a collateral proceeding) A was made a party. In Grant v. Pendery", 
Brenner v. Luth®, and Howell v. Hough* there is no indication in the facts 
that A was joined, nor any indication in the opinion that he need be. 

All this is consistent enough with the special-asset-suretyship theory. C 
can sue the principal alone; or he can join principal and surety as parties de- 
fendant.* It is not consistent with a strict application of the trust theory; for, 
as we have already seen,” this theory requires that A be joined. 

(iii) If B fails to perform, can A sue B? In Hines v. Roberts Bros** A 
owed both B and C. A transferred property to B, who agreed to pay C. Short- 
ly afterward B sued A, and attached as A’s the property which had been de- 
livered. A obtained an injunction and damages. This result must rest upon 
this: that title to the property had passed to B; that this was good considera- 
tion for B’s promise; and that B’s attachment, involving as it did a denial of 
the validity of the transaction, constituted a breach. It is not clear from the 
opinion what was regarded as the measure of damages. 

The decision is consistent with the trust theory. It can be explained on the 
special-asset-suretyship theory on the basis of breach of promise to exonerate. 

(iv) What happens if C refuses to accept performance from B? In Howell 
v. Hough® B’s promise was to transfer property to C in payment of A’s debt, 
upon which S was surety. C refused to accept the transfer. Later A failed, and 
S paid C. S now attempted to get at the specific property in B’s hands; a judg- 
ment below in his favor was reversed on appeal. The opinion is not instruc- 
tive—it is said that since B was in readiness to perform, and C had refused to 
accept, the property was in custodia legis (meaning thereby that it was a gen- 
eral asset of A’s receiver). 


26. 28 Kan. 415 (*581). 
27. 40 Kan. 361. 

28. 45 Kan. 116. 

29. 48 Kan. 689. 

30. 15 Kan. 184 (*236). 
31. 28 Kan. 415 (581). 
32. 46 Kan. 152. 

33. See Arant, Suretyship, sec. 14; Arnold, Suretyship, sec. 7. 

. See note 2, supra. 

35. 117 Kan. 589. 

36. 46 Kan. 152. 
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An analysis will seem to be this: B agreed to transfer specific property to 
C, not to pay C money. There being specific property involved, it can be said 
that B declared himself trustee of that property for C, but that because of C’s 
dissent the trust never became operative. Now what are A’s rights? He has 
no right to the specific property; but because of the impossibility of perform- 
ance of the agreement he has, as matter of quasi-contract, a right to have his 
consideration restored. This is a general asset, not a preferential claim; and 
thus S has no preference. In this the case is sound. 

The case seems dubious on the point that the property in B’s hands be- 
longs to A’s receiver. A’s receiver is entitled to have restored to him the con- 
sideration which A gave B, no more. If the receiver can, without loss, agree 
with B to have the property handed over instead, this lies between them. 

Since the case involves B’s agreement to transfer property to C, it cannot 
properly be regarded as authoritative on an agreement by B to pay money to 
C; for there (unless specific money is involved) the trust question has no ap- 
plicability, and the question is purely one of promise. 

(v) What is the consequence if C grants B a binding extension of time? 
The answer is of critical significance; for if A is trustee for C of B’s promise 
to pay C it is possible that C’s recovery against B will be postponed, but he can 
still sue A, his original debtor, at any time; whereas on the special-asset-surety- 
ship theory this binding extension to the principal B discharges the surety A. 
The question was answered in Union Stove Works v. Caswell®’, which must 
be regarded as a leading case. 

In the Caswell case A sold property to B, who promised to pay C. C later 
gave B a binding extension of time. Thereafter X, creditor of A, instituted an 
action to establish a lien on property of A, and joined C as defendant. C in 
answer asserted a claim upon A by virtue of the obligation which B had as- 
sumed. It was held that C had no claim, for the reason that the extension of 
time to B discharged A of his obligation to C. 

The court squarely and explicitly adopted the suretyship theory; and this 
doctrine, with its corollary—discharge of A upon binding extension to B—is 
firmly established in Kansas today, despite judicial effort to overthrow it in 
one case and a vigorous attempt on the part of counsel to have it overruled in 
another. 

(vi) When C sues B, what set-off is available to B? This question has 
been answered once, and in a most surprising manner. In Clay v. Woodrum™ 
B was permitted to set off both the amount which C owed B and the amount 
which A owed B. This is utterly inconsistent with the trust theory; for the 
debtor of a trustee cannot set off in an action by the trustee a claim which he, 
the debtor, has against the cestui.*® It is equally inconsistent with the surety- 
ship theory, for the principal cannot set off against the creditor a claim which 
he has against the surety.“” The case was decided two years before the surety- 


38. 45 Kan. 116. 
39. See Perry, Trusts, sec. 330, and cases cited. 
40. This is self-evident. On the general question of set-off in suretyship situations, see Arant, Surety- 


ship, sec. 60; Arnold, Suretyship, sec. 121. 
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ship theory was adopted in the Caswell case. Since the adoption of that theory 
such a result would be impossible if any attempt is made to preserve con. 
sistency and clarity in the law; and the original decision is of exceedingly 
dubious propriety. 

(vii) Is B’s promise to A within the Statute of Frauds as a promise to pay 
the debt of another? It should not be, for either one of two reasons: (1) the 
promise is made to the debtor and not to the creditor, and it is well established 
that such a promise is not within the statute;* (2) on either trust or surety. 
ship theory B undertakes a new obligation of his own, and does not merely 
take upon himself A’s obligation.” 

In Kansas it is well established that such a promise is not within the Statute 
of Frauds. In this line of cases alone there are three to this effect.‘ 


(viii) We must now give our attention to four other cases of the general 
type “A sells to B—B promises to pay C, A’s creditor.” 


Center v. McQuesten was before the Supreme Court twice;® and it is a 
rather surprising fact that while the first decision, which ended in a most 
nebulous state—a reversal for error of law and for inadequate ascertainment 
of facts—is constantly cited, the second decision, which is good law and has 
never been attacked, is rarely referred to. The second appeal is discussed under 
topic “c” below; this discussion will be rested upon the supposed facts upon 
which the first appeal was rested. 


Those facts were: A owed C; A sold cattle to B, B paying part of the 
price and agreeing to pay the rest to C in discharge of A’s debt; X, creditor of 
A, garnished B before C knew anything about the matter. B had judgment 
below; this was reversed on appeal both as to law and as to findings of fact. 
The court said that C could recover from B if no rights of third parties inter- 
vened, but that “prior to the payment, or delivery, the money was still the 
property of” A.“ 

It is fortunate that this case came up again; for the position which the 
court takes is not consistent with either accepted theory of Lawrence v. Fox. 
On the trust theory, A holds B’s promise in trust for C, and of course A’s 
creditor cannot reach it;“* on the suretyship theory it is impossible to say that 
the surety’s creditor can garnish the principal; and if emphasis is placed on 
the special asset theory, it will be remembered that the whole doctrine rests 
upon C’s preferential interest in this asset.“ Finally, if it were possible to say 
(and it scarcely is) that B declares himself trustee of specific money for C, 
then again C is preferred unless he dissents, which is just what he did not do 


41. Williston, Contracts, sec. 460; Arant, Suretyship, sec. 32; Arnold, Suretyship, sec. 45. The lead- 
ing case is Eastwood v. Kenyon, 11 Ad. & El. 438. 

42. For a discussion of this theory see Arant, Suretyship, sec. 36; Falconbridge, Guarantees and the 
Statute of Frauds, 68 Univ. of Penn. L.R. 1, 137. This theory is the ground of decision in McAndrew 
v. Sowell, 100 Kan. 47. : 

42a. Grant v. Pendery, 15 Kan. 184 (*236); Plano Mfg. Co. v. Burrows, 40 Kan. 361; Hines v. 
Roberts Bros., 117 Kan. 589. 

43. 18 Kan. 476; 24 Kan. 344 (*480). 

44. It was also held that the promise was not within the Statute of Frauds. 

45. See Perry, Trusts, (7 ed.) sec. 815b. 

46. See Williston, Contracts, secs. 362, 363. 
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in this case. Howell v. Hough," and the discussion of that case above, can 
profitably be compared in this connection. 

Another case. In Burton v. Larkin® A owed C. A transferred property 
to B, who agreed in writing to “furnish A such sums of money as may be 
necessary to pay the current expenses of” A. It was held that this was not so 
clearly a promise of B to pay C as to bring the case within Lawrence v. Fox. 


Another case. In Mason v. Saunders A mortgaged hogs to C. These 
hogs died, but A and C treated the mortgage as still operative on their de- 
scendants and successors. Eventually A sold the current occupants of the 
hog-pens to B, who agreed to pay C. X, creditor of A, garnished B. Held, 
B was not subject to garnishment. 

Mason v. Saunders is important, for it wipes out anything on the first 
appeal in Center v. McQuesten to the effect that after a Lawrence v. Fox trans- 
action A’s creditors can garnish B. Owing to the invalidity of the mortgage 
(except as between A and C) the case is clearly of the sale-and-promise type. 
Unfortunately for its authority, enough assent appeared on C’s part to make 
it possible to explain the case on grounds of novation, in which case A would 
be out of the picture and the case not a Lawrence v. Fox case. But the deci- 
sion is sound, and should be followed. The opinion has the merit of having 
put the bench and bar straight upon the relative importance of the two appeals 
in Center v. McQuesten. 

One more case of this type. In Ross v. Haddam State Bank® A mortgaged 
chattel property to B, and B promised to advance A $50 a month as pay for 
A’s farm laborer C. C was permitted recovery from B. Two comments are 
tobe made: (1) The applicability of Lawrence v. Fox is probably not affected 
by the fact that the promise is that payment will be made through A. (2) It 
does not appear whether C was working for A under contract; if not, this 
case falls into a different group, for A is not, at the time of the promise of B, 
under present obligation to C. 

(c.) A owes C. A sells B land. B promises A that he will discharge A’s debt 
to C. C sues B and recovers. 

Three Kansas cases will support this proposition.’ These cases do not 
seem to differ in principle from those in the preceding group. 

Of these, Rickman v. Miller may be noted especially. Here A conveyed 
land to B, who agreed to pay C a debt of A’s (secured, incidentally, by a chat- 
tel mortgage). X, creditor of A, garnished B. While the garnishment was 
pending C sued B, who set up the garnishment proceeding by way of defense. 
Held, and affirmed on appeal, that it was no defense; in other words, that 
the promise was solely for C’s benefit, and the garnishment ineffectual. The 


47. 46 Kan. 152, discussed page... supra. 

48. 36 Kan. 246. 

49. 89 Kan. 300. 

50. 113 Kan. 213. 

51. Kansas Pacific Ry. v. Hopkins, 18 Kan. 494 (Railroad A transferred all its property to railroad 
B, B promising to discharge “all debts and dues” of railroad A, the purchase price of land obtained by 
A from C being as yet unpaid; another phase of the case is discussed under topic “e”, infra); Rickman v. 
Miller, 39 Kan. 362; Stewart v. Rogers, 71 Kan. 53, is treated by the court as a case of this type, though 
it seems rather to fall in type “e”, infra, where it is discussed. 
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court states that but for the garnishment C clearly could have recovered from 
B, and adds: “It will also be presumed that if the contract gave Miller add. 
tional security for the payment of his debt, and being entirely in his favor, 
that he would have accepted it.” The principal argument is based upon the 
applicability of the first decision in Center v. McQuesten; rather strangely the 
decision on the second appeal is merely referred to, and not discussed. 
(d.) A sells to B his interest in the partnership X-A. B promises A (or XB 
promises X-A) to pay creditors C of partnership X-A. C recovers from 
B (or X-B). 

Three Kansas cases will support this proposition.” 

In Floyd v. Ort the case was regarded as involving an assumption by the 
new partnership of the debts of the old partnership. The court seemed to 
have no difficulty with the vexed question whether the continuing partner 
could contract with and bring action against himself; treated the old and new 
firms as distinct entities; and gave judgment for C without hesitation. 

In Mumper v. Kelley A, C, and another were partners. A bought C’s 
interest and promised to pay C. Then A sold all his interest to B, who prom. 
ised to pay A’s debt to C. C sued B without joining A. Demurrer below was 
sustained on the ground of this non-joinder. This was reversed on appeal, 
the court saying that the facts as described did not indicate that A was a neces- 
sary party. This is consistent with special asset theory, inconsistent with the 
trust theory, as we have already noted; thus it is sound under the Caswell case. 

In Hardesty v. Cox A and B were winding up a partnership; B agreed to 
pay their obligation to C, and S became B’s surety on this agreement. C sued 
S. Judgment was for S below; this was rather brusquely reversed, on the 
expressed ground that the Supreme Court could see no reason for the judg- 
ment below. On the facts, this ground for reversal seems adequate. 

(e.) A:transfers property or pays money to B. B promises to perform a non- 
pecuniary duty of A to C. C recovers from B. 

Three Kansas cases support this result. 

In Kansas-Pacific Ry. v. Hopkins C granted a right of way to railway A, 
which agreed to construct a depot on C’s land. Railway A transferred all its 
rights and property to railway B in consideration of B’s assumption of A’s 
obligations. No depot was built. C sued both railways for damages; a de- 
murrer to the evidence was sustained as to A and overruled as to B, and C 
had judgment against B. This was affirmed, the court citing Anthony v. 
Herman as supporting a “doctrine of adoption”. Whether this is valuable 
depends on what adoption means; and the court does not say. Note, however, 
that it does not mean that B is in and A is out; nor does this case represent this 
proposition (which would conflict with Plano Mfg. Co. v. Burrows**), for 
only B appealed—C did not appeal from the sustaining of the demurrer to 
the evidence as against A. 


52. Floyd v. Ort, 20 Kan. 162; Mumper v. Kelley, 43 Kan. 256; Hardesty v. Cox, 53 Kan. 618, 
in which case it was recognized that B’s surety to A, in paying C, paid an obligation of B. 

53. Kansas Pacific Ry. v. Hopkins, 18 Kan. 494; Strong v. Marcy, 33 Kan. 109; Stewart v. Rogers, 
71 Kan. 53. 

54. 40 Kan. 361. 
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In Strong v. Marcy B, for consideration, promised father A to care for 
and maintain daughter C. On B’s breach C by next friend sued B and recov- 


ered. 
Stewart v. Rogers is more complex, and should be scrutinized carefully. 


B had a claim against the estate of X. In consideration of a conveyance of 
land by A, X’s heir, B promised A that he would release his own claim and 
would pay all other creditors (call them C) of X’s estate. D, X’s admini- 
strator, sued B on this promise, and recovered; the court calls him the agent 
of the creditors in marshalling the assets of the estate. 


The treatment of the administrator as agent of the creditors is to be taken 
with a grain of salt, as matter both of the law of agency and of the law of 
administration ;*° but we are chiefly concerned with the Lawrence v. Fox sig- 
nificance of the case. Does it support the proposition that where no obligation 
runs from A to C there can nevertheless be an action by C against B? It 
could be cited for that proposition, since the heir owes no obligation to the 
creditors; but this would overlook an important factor. Though the heir 
owes the creditors nothing, yet (at modern law) the property which passes to 
him is at risk of the claims of the ancestor. In other words, A is what has 
sometimes been termed a “real surety” to C, the decedent’s creditor, since his 
property is subject to execution for the satisfaction of such a creditor's claim. 
The promise which he extracts from B is not, then, a gift promise. He does 
not intend that C be the better off; and he himself intends to benefit from the 
transaction. In Lawrence v. Fox A’s motive is to be relieved from personal 
obligation; in Stewart v. Rogers his motive is to be relieved from the risk of 
losing his property. The underlying idea is very similar; and both cases are 
totally different from the case where A, having nothing at stake and being in 
a generous frame of mind, transfers property to B and says to B: “In consid- 
eration of this transfer, you will promise to pay C $1,000 on his birthday.” 
This case is therefore explicable on a liberal interpretation of Lawrence v. Fox 
without letting in the “gift promise” doctrine. 

(f.) A mortgages land to C to secure his debt to C. A sells the land to B, who 
promises to pay off the mortgage debt; B, under these circumstances, is 
often termed an “assuming grantee”. Of course C can still foreclose after 


the transfer. He can also have personal judgment against B. 
In Kansas this is the type of case most commonly attributed to the Law- 


rence v. Fox doctrine. Nine cases support the proposition squarely; three 
more support it by strong inference, if not directly;°’ six others, in which it 


55. If the administrator were agent of creditors, this would mean that the creditors of the decedent 
had a direct claim against the debtors of the decedent; and as matter of agency, there is no indication in 
the case of an authorization from the creditors to the administrator. Strictly, the creditors’ suit is in equity, 
and the case is another instance of the application of the “short-cut” doctrine, since if the creditors had 
sued it would have been incumbent on the administrator to go into equity and marshal assets. 

56. Schmucker v. Sivert, 18 Kan. 104; Neiswanger v. McClellan, 45 Kan. 599; Stephenson v. Elliott, 
53 Kan. 550; Mulvane v. Sedgley, 63 Kan. 105; Hendricks v. Brooks, 80 Kan. 1; Fisher v. Spillman, 
85 Kan. 552; McAndrew v. Sowell, 100 Kan. 47; Smith v. Kibbe, 104 Kan. 159; Woodburn v. Harvey, 
107 Kan. 57; Foetisch v. White, 124 Kan. 136. 
57. Center v. McQuesten, 24 Kan. 344 (*480); Searing v. Benton, 41 Kan. 758; McKinley-Lanning 


Loan Co. v. Bassett, 5 K.A. 469. 
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is not directly involved, recognize the doctrine; and the first and most gen. 
erally cited Lawrence v. Fox authority in Kansas, Anthony v. Herman", is 
referred to this type (though there the assuming transferee under a chattel 
mortgage was involved). These cases present a number of collateral matters, 
which will now be considered. 

(i) Five cases support the proposition that B’s assumption is not within 
the Statute of Frauds. In McAndrew v. Sewell the explanation is given 
that B becomes principal debtor upon his acceptance of the deed, and that thus 
his promise is not one “to pay the debt of another”. Similarly, in Hendricks 
v. Brooks, it was held that the grantee became bound by and upon his accept. 
ance of the deed, which was here a deed poll signed by the grantor only and 
reciting the grantee’s assumption. Foetisch v. White" is also of interest. 


(ii) How does the Statute of Limitations apply? Two cases of this type 
involve the question. 

In Schmucker v. Sivert the question was whether the Statute began to 
run against B as of the time of A’s original undertaking or as of the time of 
B’s assumption. It was held that the promise of B to A creates a “new, direct 
obligation” of B to C, so that the Statute does not begin to run until the time 
of B’s acceptance of the deed. Is this precise? It would seem that B’s assump- 
tion may be before the acceptance of the deed; he may prior to this time bind 
himself to the assumption. It is suggested that (subject to the comment in 
the next paragraph) the period may well begin to run before the actual ac- 
ceptance of the deed if B is already bound to accept and to assume. 

Further, suppose C does not learn of A’s agreement with B for a long 
time after the assumption; does the statute begin to run when B accepts the 
deed, or when C learns of the agreement? This could not be raised in 
Schmucker v. Sivert; it was not in issue. If the court intended the full import 
of what was said in Brenner v. Luth® to the effect that C is privy to the con- 
tract, then the period, it would seem, does run from the time of B’s assump- 
tion. In favor of this it may be argued that if C does not know it is not, like 
the situation in fraud, a case where it has been concealed from him; the prom- 
isee is his debtor, normally in possession of the land involved as security for 
the debt; it will be unusual if C is not apprised of the transfer; and it is not 
too much to ask that he ascertain its terms. The court has not yet (so far as 
is found) had occasion to determine this precise question. 


58. Hume v. Atkinson, 8 K.A. 18; Trice v. Yoeman, 8 K.A. 537; Rouse v. Bartholomew, 51 Kan. 
425; Morlan v. Loch, 95 Kan. 716; Colorado Savings Bank v. Bales, 101 Kan. 100; Proctor Trust Co. 
v. Neihart, 130 Kan. 698. 

59. 14 Kan. 377 (*494). 

60. Neiswanger v. McClellan, Woodburn v. Harvey, McAndrew v. Sowell, Hendricks v. Brooks, 
Foetisch v. White, note 56, supra. 

61. A gave note and mortgage to C, who immediately returned the note to A in order that A might 
raise money for B’s accommodation. Later A paid the note, and now sues B. This recovery could properly 
be based on quasi-contractual grounds, without the necessity of showing an express promise. Counsel 
seem to have taken the round-about method of saying that A is subrogated to C’s Lawrence v. Fox right 
against B. On the quasi-contractual recovery see Arant, Suretyship, sec. 73; Arnold, Suretyship, sec. 155; 
Keener, Quasi-Contracts, Ch. IX, sec. ii, at p. 400; Woodward, Quasi-Contracts, sec. 253. Leading cases 
on the facts of Foetisch v. White are Davies v. Humphreys, 6 M. & W. 153; Ricker v. Ricker, 248 Mass. 549. 

62. Schmucker v. Sivert, 18 Kan. 104; Mulvane v. Sedgley, 63 Kan. 105. 

63. 28 Kan. 415 (*581). 
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In Mulvane v. Sedgley the Statute of Limitations had run in favor of B. 
Ahad been absent from the state, and the period had not run in his favor. It 
was held, however, that since A was surety only the cause of action against 
him was barred when that against the grantee was barred. 

Mulvane v. Sedgley was a four-to-three decision, one of the majority con- 
curring specially, and issue was joined all along the line. Pollock, J., under 
the peculiar Kansas usage, wrote both the majority opinion and the dissent. 
In his dissent he objected to the suretyship theory; and he argued further that 
even if A is a surety the Statute of Limitations is a personal and not a meritori- 
ous defense, and should not relieve A. 

On both of these points the contrary view prevailed; but comment should 
be made. Pollock’s objection to the. suretyship theory postponed for ten years 
the time when the profession became convinced that the suretyship doctrine 
was fixed in the law of Kansas; its survival of the severest test, a direct attack, 
was necessary to settle the question finally. Pollock’s dissent with reference 
to the application of the statute in suretyship cases is in accord with the law in 
most jurisdictions, and upon the same grounds.” 

Pollock’s statement of the facts is that, further still, C had not, according 
to the findings of the jury, accepted B as debtor; and since no member of the 
court wrote a majority opinion, except Pollock himself, this matter is not 
thrashed out in the opinions. If this was indeed the case, one is led to sur- 
mise that this is one of those occasional cases where the decision was actually 
controlled by matter off the record. 

One can, however, agree with the majority of jurisdictions on the rule 
as to the statute running in favor of a surety; speculate over the factual situa- 
tion; and still recognize (as he must) the stability of the suretyship solution 
of Lawrence v. Fox in Kansas; for that is an independent issue. 

(iii) Can C still sue A, after learning of the agreement between A and B? 
The answer is clearly affirmative; three cases in this group support this. 

Morlan v. Loch is based upon a prior recovery by C against A, which is 
treated as valid, though obtained after the agreement between A and B. 

In Searing v. Benton C foreclosed, asking a deficiency decree against the 
mortgagor only, and a decree that the grantee’s interest in the land be sub- 
ordinated to his own. Later C instituted an action on the theory that B owed 
him by reason of his assumption. It was held that C, by obtaining the fore- 
closure and the deficiency decree, had elected not to accept B as debtor; and 
judgment below in C’s favor upon this point was reversed. 

Now this is arguable matter. If, as is said in the Statute of Limitations 
cases, B becomes bound to C at the time of the agreement between B and A, 
then C’s assent is in no way necessary; he has B as his debtor forthwith; this 


65. It is generally held that the running of the Statute of Limitations in favor of the principal is no 
defense when the creditor sues the surety. See Williston, Contracts, secs. 1286, 2002; Arant, Suretyship, 
sec. 71. The rule accepted in Mulvane v. Sedgley is, however, recognized 'in Kansas elsewhere than in 
Lawrence v. Fox situations. See Pacific Elevator Co. v. Whitbeck, 63 Kan. 102; Leslie v. Compton, 103 
Kan. 92; compare Hurd v. U.S. Fidelity Co., 116 Kan. 453. 

66. Searing v. Benton, 41 Kan. 758; Morlan v. Loch, 95 Kan. 716; McKinley-Lanning Loan Co. v. 


Bassett, 5 K.A. 469. 
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can scarcely ever be prejudicial to him; there is no warrant for an assumption 
that he will turn him down in this capacity. Again, all are now agreed that 
Kansas law is that B is principal and A surety; and it will hardly be said that 
an action against the surety discharges the principal! If what the court meant 
was that B ought to be able to feel at ease if he is not joined in the first liti- 
gation involving the matter, it might have said so, and, without being con- 
vincing, have been at least understandable. But to apply the doctrine of 
election to this situation is anomalous and confusing.” 

McKinley-Lanning Loan Co. v. Bassett follows Searing v. Benton on the 
preliminary point that it is possible for C, after the agreement between A and 
B, to institute foreclosure proceedings, and a personal action against A, with- 
out bringing B as a party. 

(iv) After the agreement between A and B, can A recover from B if 
neither he nor B has paid C? This is answered in the affirmative in two cases in 
this group®; In Morlan v. Loch C foreclosed and had a deficiency decree against 
A without joining B; A, without yet having paid C, was given judgment 
against B for the amount of the deficiency decree. In Trice v. Yoeman A had 
not even been sued by C; in an action against B he recovered (apparently) the 
amount of the debt which B had agreed to pay. These cases are quite in har- 
mony with the suretyship doctrine, which permits the surety to institute action 
for exoneration.” | 

(v) After the transfer and assumption, can another creditor of A garnish 
B on any theory? Center v. McQuesten,” on the second appeal, involves this 
question squarely; the case involves a chattel mortgage, but is cited freely in 
all sorts of Lawrence v. Fox cases (though the first appeal is more frequently 
cited) ; and the answer is definitely given in the negative. 

A had mortgaged cattle to C; the mortgage was defective in form, but 
was recorded, and there was no question that A owed C. A sold the cattle 
to B; and B, at A’s request, agreed to apply part of the purchase price to the 
discharge of A’s debt to C. B could not locate C, but encountered one X, a 
business associate. (X is called C’s agent, but acted wholly without authority 
in this transaction.) B and X agreed that B should pay X, who would give 
B the note which A had given C, and which was accessible to X. Payment was 
momentarily delayed, and during the delay a creditor of A garnished B. In 
the subsequent litigation it was held that C prevailed over the garnishing 
creditor. The court’s position is to be noted: C’s assent is presumed (in strik- 
ing contrast to Searing v. Benton"); B becomes principal debtor, and A surety, 
by virtue of the agreement. This must be by virtue of the agreement; for any 
ratification by C of X’s conduct cannot “relate back” as against the garnishing 
creditor of A.” 


67. Cases from jurisdictions whose statutes provide that any party not joined in foreclosure proceed- 
ings is thereby released from personal liability will of course have no applicability in Kansas. 

68. Morlan v. Loch, 95 Kan. 716; Trice v. Yoeman, 8 K.A. 537. 

69. The authorities are collected in Ann. Cas. 1912C 369, 117 Am. St. Rep. 35. Observe also the 
provisions of Kan. R.S. 60-427. 

70. 24 Kan. 344 (*480). 

71. See topic ili, supra. 

72. See Mechem, Outlines of Agency, sec. 140, and cases cited. 
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On the approach taken by the court the result is eminently sound. B has 
no special fund belonging to A “in his possession” or “under his control”; nor 
does B owe A any matured obligation—there is only the contingent liability 
of a principal to his surety to give reimbursement or exoneration. Thus the 
requirements of the garnishment statutes are not satisfied. This second de- 
cision in Center v. McQuesten remains unchallenged. Incidentally as matter 


































con- 
le of of historical interest, it may be noted that this was the first time the court 
committed itself to the suretyship theory. 
| the (vii) The suretyship theory thus began with an assuming grantee case. 
and The Caswell case,"* which confirmed the theory by deciding that a bindin 
vith. extension to B discharged A, was a sale-of-goods case. Mulvane v. Sedgley," 
in which the doctrine came nearest to being overthrown, was an assuming 

B if antee case. And it was in a case of this type that a final and unsuccessful 
$n attack was made upon the doctrine. 

_— In Fisher v. Spillman™ C sued A after a binding extension to B. A in his 
ent answer set up facts which brought the case squarely within the Caswell deci- 
had sion. C’s counsel decided to fight it out on this line, demurred, and made a 
the definite attempt to have the Caswell case overruled. The court refused to 
ot depart from the Caswell decision, and unanimously” gave judgment for A.” 
” Since Fisher v. Spillman no doubt has been cast upon the suretyship theory, or 
sh upon its corollary, the discharge of A upon a binding extension to B. 

se (viii) A conveys to B, an assuming grantee. B later conveys to D, a second 
i assuming grantee. It was held in Smith v. Kibbe"* that C has personal recov- 
ly ery against either B or D. 

If the rule in Plano Mfg. Co. v. Burrows” is applied (and no reason is 
at seen why it should not be) it will appear that C can now sue A, B, D, any or 
le all of them together, have judgment against all whom he sues, and pursue 
. all until he has had satisfaction. 

" If the rule in Searing v. Benton*® is applied (and it is doubtful whether 
y it should be) then if C forecloses and joins A and B this will constitute an 
. “election” not to “accept” D as debtor, and C cannot thereafter reach D. The 
; decision in Searing v. Benton has already been criticised; C ought still to be 
' able to sue D. That the analysis which reached this conclusion has had judi- 
cial confirmation will appear from an examination of Rouse v. Bartholomew.” 





Here, as in Smith v. Kibbe, there was a second conveyance and a second assum- 
ing grantee. C foreclosed, seeking personal judgment against A and D, and 
recovered. He then sued B; held he can recover from B also; and affirmed. 
The court, at page 430, makes an effort to distinguish Searing v. Benton; 













73. 48 Kan. 689. 

74. 63 Kan. 105. 

75. 85 Kan. 552. 

76. Pollock, J., was no longer a member of the court. 

77. The land involved was situated in Iowa. It does not appear where the contract of assumption 
was made. Counsel did not raise the conflict of laws point. 

78. 104 Kan. 159. 

79. 40 Kan. 361. 

80. 41 Kan. 758. 
81. 51 Kan. 425. 
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it describes that case as one where the mortgagee did not “elect” to treat the 
grantee as his debtor. But the court does not mention the fact that what 
constituted this “election” was a failure to join the grantee in foreclosure pro. 
ceedings, which precise factor is present in the principal case. 

A more satisfying distinction would have been to say that in the principal 
case the fact that C joined B’s grantee D in the foreclosure shows that C must 
have “elected” to “accept” B as his debtor, since otherwise D could not be held 
on his assumption.” This, however, while metaphysically satisfactory, would 
have eliminated the only sensible and legitimate theory (if it be one) for reliey- 
ing the party not joined, namely that he is somehow lulled into repose by being 
left out of the foreclosure. 

The most satisfying thing the court could have done would have been to 
say: “Since Searing v. Benton was decided, this court has, in the Caswell 
case,* definitely adopted the suretyship solution for Lawrence v. Fox situa- 
tions; the decision in Searing v. Benton is incompatible with the suretyship 
solution; it is therefore hereby overruled, and declared to be not the law in 
Kansas.” Perhaps in the future the court will have opportunity to do this. 
Searing v. Benton is old enough so that no feelings will be hurt, if that is of 
consequence. If the court should see fit to do this, it will accomplish several 
things: (1) It will confirm and simplify the well established suretyship doc- 
trine, by eliminating an anomalous decision; (2) it will get rid of a rule which 
is difficult to harmonize with Rouse v. Bartholomew; and (3) it will wipe 
out of the books the troublesome idea that C must in some way “accept” B 
as debtor and is in danger of making an “election” which will lose B to him. 
Finally, unless the fact that a surety is sued is a guaranty of immunity to the 
principal, the overruling of Searing v. Benton seems plain common sense. 

(ix) A non-assuming grantee is of course under no personal obligation. 
In Proctor Trust Co. v. Nethart* B did not assume the mortgage debt, but an 
assumption clause was surreptitiously slipped in. When B discovered it he 
struck it out. The grantor sued on the promise contained in the deed. Re- 
covery was given, as against co-grantees of B who had assumed, but was 
denied as to B. 

(x) Suppose the grantor is under no personal obligation; does the grantee’s 
assumption bind him personally to the mortgagee? Of course, in this situa- 
tion, the grantor is perfectly free after the conveyance; he is not personally 
bound, and his property is not under risk. As will be seen later there are 
some Kansas cases which seem at first inspection to rest upon the “gift prom- 
ise” theory; but it seems to be law that the situation just described is not to 
be so regarded. If A is not personally bound to C, the presence of words of 
assumption in the deed of conveyance from A to B does not have the effect 
of binding B personally to C. Upon this matter see Colorado Savings Bank 


v. Bales. 


82. See Colorado Savings Bank v. Bales, 101 Kan. 100, discussed topic “x”, infra. 
83. 48 Kan. 689. Searing v. Benton was decided in 1889, Union Stove Works v. Caswell in 1892, 


Rouse v. Bartholomew in 1893. 
84. 130 Kan. 698. 
85. 101 Kan. 100. 





















86. 53 Kan. 550. 
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(xi) Suppose B agrees to assume, but his assumption is by mistake omitted 
from the deed. It was held in Stephenson v. Elliott®* that C might have the 
deed reformed and thereafter have personal judgment against B. Since C 
could have the personal judgment anyhow on B’s oral undertaking, it is a 
little difficult to see why reformation, which was thus unnecessary, was 

anted. However, no harm is done; and undoubtedly a case for reformation 
might be presented, as where C wishes to assign the mortgage to E, and E, 
wishing the best evidence of B’s undertaking, is unwilling to take an assign- 


ment unless B’s assumption is incorporated. 


Srruations Fatuinc Wirn StaTEMENT 3 oF Lawrence v. Fox 


The conspicuous difference between Statement 4 of the case and Statement 
3 is that in the former B gets his consideration in actual cash or property at 
the time when he promises to pay C, whereas in the cases we are about to 
consider all that B gets at the time of his promise is A’s promise to fix it up 
with him afterward. Whether or not this distinction is vital, it is to be noted 
that in only one type of case has the court committed itself to this idea, and 
that the last time such litigation arose the court, in an able opinion by Judge 
Mason, definitely shifted to a different mode of solution. 

The situation referred to is this: A, about to buy goods from C for 
immediate resale, obtains the promise of B Bank to honor his overdraft check 
in C’s favor, in consideration of A’s promise to reimburse B out of the pro- 
ceeds. A buys the goods and gives C the check; then A fails to deposit the 
proceeds; or he deposits them and withdraws them again before C makes 
presentment; or he fails. Can C maintain successful action against B Bank? 
It is held in five Kansas cases that he can. Four of these cases® are attributed to 
the Lawrence v. Fox connection; the fifth®, which is also chronologically the 
last, is not. 

On the escutcheon of the four cases there is a bar sinister; for they are 
not legitimate offspring of their father, Harrison v. Simpson”; and their father 
himself only came into the family of our friend Lawrence v. Fox by courtesy of 
adoption, back in the days when the grand old man was trying to build up a 
dynasty by taking in about anybody. In more recent years his better class of 
friends have been seeing to it that he quit the wholesale adoption business. 

In Harrison v. Simpson C sold A cattle. A paid part. A resold to X, and 
drew on X; then he took the draft to B Bank, which agreed to collect from X 
and with the proceeds to pay A’s check in favor of C. While the collection was 
in process, A failed. After B collected, C sued B and recovered. 

As such cases are usually treated, it would be said that B took the draft 
for collection as trustee for the nominee (C) of the remitter (A); and that the 
failure of the creator of a trust can’t possibly affect the already established 


87. 8 K.A. 18. 
88. Chanute National Bank v. Crowell, 6 K.A. 533; Bank of Garnett v. Cramer, 7 K.A. 461; 


Ballard v. Home National Bank, 91 Kan. 91; Saylors v. State Bank of Allen, 99 Kan. 515. 
89. Goeken v. Bank of Palmer, 100 Kan.177. 
90. 17 Kan. 508. 
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rights of the cestui. In a moment we shall see how Judge Mason took the 
Harrison v. Simpson crowd back to the Trust household (where they are able 
to take care of almost anybody). 

But this was in the good old days, and Harrison v. Simpson was taken into 
the family. The court pointed out that C could not sue B on the check itself, 
which is rather obvious; nor, says the court, can the check be regarded as equi- 
table assignment to C of the proceeds of the draft. But in the open-hearted 
old-fashioned way it was said: “One can maintain an action on a promise made 
to a third person for his benefit — see Anthony v. Herman”; and Anthony v. 
Herman, being a legitimate member of the family in good standing, and the 
grand old man of the whole lot in Kansas, was a sufficient sponsor. 

Now it is said that the four children of Harrison v. Simpson are illegiti- 
mate; and this can easily be shown. In Harrison v. Simpson A’s check to C 
is not an overdraft at all; it is understood on all hands that it is not to be 
presented to B Bank until the proceeds are in, and C is still faithfully 
holding it when A fails. That is, A goes to B and says: “Here is a draft; when 
you collect it pay the proceeds to C; I have given him a check to bring around 
when the proceeds are in; pay against that check.” But in the four cases for 
which kinship to Harrison v. Simpson is claimed A goes to B and says: “Pay 
my overdraft check in favor of C, will you, and I’ll bring you some money after 
a while.” In Ballard v. Home National Bank, it is true, B said: “I’ll do that 
if you'll bring in the money first;” but when A did that, and then withdrew the 
funds again before C made presentment, it was held nevertheless that B must 
pay C. We must insist that the Ballard case is illegitimate. 

Judge Mason, in Goeken v. Bank of Palmer’, did much to set matters 
right. The facts were as in the Ballard case (for our purposes) ; the solution is 
on sound and familiar trust lines. C believed A’s check good; it was not, and 
this was a fraud upon him. Therefore he could rescind and trace his prop- 
erty. But his property had been sold to a bona fide purchaser. Very well 
then; he could trace the proceeds. Where were the proceeds? They had been 
deposited in a bank which had agreed to hold them for him in a fiduciary cap- 
acity; and then the bank had paid them out in violation of this fiduciary duty. 
Sue the bank. This is certainly the satisfactory approach to the Ballard and 
Goeken cases. 

As for the other illegitimate cases, involving an unqualified promise 
to pay an overdraft, only this need be said. A customer in poor financial 
circumstances, and an easy-going bank officer, agree that the customer shall 
give a third person an overdraft check and that the bank will honor it. The 
third person takes the check, with or without inquiry into the drawer’s cir- 
cumstances; the creditors, depositors, and shareholders of the bank suppose 
that the bank is being managed along sound lines. As things fall out, somebody 
must lose. Possible answer: there are many creditors, shareholders, and de- 
positors, and there is only one third person; put the loss where it will be 


gt. 100 Kan. 177. 
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ast felt. That is what the Kansas solution comes down to. This solution 


may be sound. 
Aside from the cases just described, no case is found in which Lawrence 


y. Fox has been either accepted or repudiated in a factual situation falling 
within Statement 3. 








* * * 











BUILDING CONTRACTORS’ SURETY BONDS 


The case is this: A building contractor furnishes to the state, municipality, 
or other party for whom construction is being done a bond with sureties, 
to assure laborers and material men of their compensation. A material man 
sues the surety. Recovery has been given in two public works cases, in one 
or which” the bond ran to the City of Seneca, and in the other™ to the State 
of Kansas. The situation is statutory, and the recovery may be based on statu- 
tory grounds, without recourse to Lawrence v. Fox. The decisions are, how- 
ever, attributed to this line. 

The soundness of thus attributing the case to Lawrence v. Fox was more 
severely tested in a third case, Algonite Stone Mfg. Co. v. Fidelity & De- 
posit Co. ** In this case B, builder, agreed to construct a church for A, and 
there was a proviso that upon completion of the work B should furnish A 
evidence that all claims for labor and material had been paid, and should give 
bond with surety. The bond was given; and the action is upon it by a material- 
man against the surety. The court on a five-to-two division gave judgment 
for the plaintiff. As in the important case of Mulvane v. Sedgley, we are de- 
prived of a first-hand statement of the majority’s reasoning by the practice 
under which Porter, J., wrote both majority opinion and his own dissent 


from it. 

The dissent is based on Burton v. Larkin®, which, it will be recalled, 
raised the question whether B’s promise to furnish A money for current ex- 
penses comprehended within its scope the furnishing of money to pay A’s debt 
to C. The analogy is apt; for here the question may certainly be raised whether 
the surety’s promise to protect the property-owner from loss by reason 
of claims for labor and material comprehend within its scope a promise that 
the surety would pay the laborers and material men. 

On first analysis, it is difficult to make the case look like Lawrence v. Fox. 
The plaintiff material man must be called C; the defendant surety must be 
called B; now who is A?_B makes his promise to the owner; but the owner 
has not contracted to pay the material man, and so cannot be called A without 
getting us outside the formula “B promises to discharge A’s debt to C”. The 
party who owes the debt to C is the contractor; but to call him A will not fit 
with Lawrence v. Fox, for the promise is not made to him. And while we 
have had to call the surety B, since he is the defendant, it is to be noted that if 







































92. American Surety Co. v. Thorn-Halliwell Cement Co., 9 K.A. 8. 
93. Griffith v. Stucker, 91 Kan. 47. 

94. 100 Kan. 28. 
95. 36 Kan. 246. 
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we call the contractor A then B ought, under Lawrence v. Fox, to become prin. 
cipal; and this, being the contractor’s surety, he does not do. 

On closer observation the case may be put on a Lawrence v. Fox basis 
In Stewart v. Rogers*’, it may be remembered, A’s property was under risk of 
attack by C; B promised A that he would pay C off; and a party who was 
called C’s “agent” recovered from B. That is, recovery may be postulated upon 
B’s promise to A that he will relieve A’s property from C’s attack; C recovers 

-on such a promise. The Algonite slips easily into this groove; B, the surety, 
promises A, the property-owner, that he will relieve his property from the risk 
of attack by lienors, C, the laborers and material men. 

Thus the analytical question is solved. The practical question remains, 
The ultimate issue is between raising construction bond rates, and so building 
costs, on the one hand, and limiting laborers and material men to their liens 
and denying personal actions against the surety on the other. The policy 
has been definitely adopted in the public works cases under statutory provision; 
laborers and material men are given double security for their pay — the lien 
and the direct action on the bond; the final burden is distributed among the 
taxpayers of the state. It may be sound to extend this, as was done in the 
Algonite case, to churches, on the theory that we do not need to encourage the 
building of church edifices in Kansas but should give our attention to getting 
the people inside. When the question arises of extending the doctrine to the 
building of private homes the whole matter may well be re-examined. 

For purposes of the discussion of Lawrence v. Fox it should be noted that 
in two types of cases, namely Stewart v. Rogers and the labor- and material- 
bond cases, the doctrine of Lawrence v. Fox is applied where B’s promise is to 
relieve A’s property from risk of C’s attack. In each case B receives his con- 
sideration in substance, and not merely in promise from A, at the time of his 
undertaking. This situation will seem, then, to fall between statement 4 and 


statement 3. 
* * * 


Cases FALLING WITHIN STATEMENT 2 OF Lawrence v. Fox 


It is not the purpose of this discussion to consider the merits of the question 
whether recovery should be given C upon B’s promise to A in C’s favor in 
cases where there is neither obligation (as in Statements 5, 4, 3) nor risk (as 
in the Stewart and Algonite cases) between A and C. Ample material may 
be found in the critical authorities. 

The recovery of the beneficiary of a life insurance policy is sometimes 
rested on Lawrence v. Fox. More frequently it is explained independently of 
that doctrine. This really has to be, for recovery was allowed in such cases for 
some decades prior to 1862, the date of the decision in Lawrence v. Fox.. The 
only objection to citing that authority in insurance cases is that in so doing a 
court seems to commit itself to the “gift promise” doctrine in a situation where 
it is really not involved.” 

96. 71 Kan. 53. 


97. Except in England, where adverse decisions were disposed of by the Statute 45 & 46 Vict. 75, 
sec. 11, the right of the beneficiary to sue the insurance company directly at law is well recognized. 
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No effort has been made to cite and discuss in this paper any Kansas life 
insurance Cases. 




















basis, A recent insurance case of another sort is Robertson v. LaBette County 
sk of Commissioners.’ County A took out insurance with B Company under the 
’ Was Workman’s Compensation Act, for the benefit of county employees. C, an 
upon injured employee, joined county and insurance company as defendants, and 
“— recovered. Lawrence v. Fox cases were cited. Such a decision, if the purpose 
rety, of the statute is not sufficient explanation independent of Lawrence v. Fox, 
Tisk may be classified with the “A under risk of attack by C” cases — Stewart v. 
; Rogers and the Algonite case. 

ine Some decades ago the court ventured on a tentative treatment of the non- 
. 4 delivery of telegrams as matter of contract; apparently, however, this was not 
lie definitely followed up. In Russell v. Western Union” A sent a telegram to C, 
4 to whom he owed no duty to send the telegram, and C was given recovery 
ins against the telegraph company for non-delivery. The decision was rested 
nm definitely on the third party beneficiary cases, and two earlier Kansas cases 
he cited. In one of these” the matter was treated purely as a tort problem. In 
he the other™ a son sent his father a telegram to inform him of the death of an 
Ag uncle, and on non-delivery the father was given recovery on the ground that 
we his son was his agent to contract with the telegraph company. Neither of these 











seems to support the Russell case very adequately. The Russell case has been 
cited only twice, once in a case where the sender was suing the telegraph 
company, and once’ in one of the “promise to honor an overdraft” cases. It 
is mentioned chiefly to eliminate it from the Lawrence v. Fox family. 










Cases Fatuinc Wiruin StaTEMENT 1 OF Lawrence v. Fox 

The court has never been asked to hold that if B, without consideration of 
any sort, promises A that he will pay money to C, then C can recover from B. 
In two cases, the court has decided that on the facts there was no consideration 
between A and B sufficient to sustain a recovery. Each decision is emphatic 
that in the absence of consideration the doctrine of Lawrence v. Fox does not 
apply. 
In Hume v. Atkinson’ it was agreed that A should deliver goods to B, 
and that B would discharge A’s obligation to C. A (apparently) never deliv- 
ered to B the goods called for. The court might have treated the case as of 
type 3 — that is, that B’s promise to pay was in consideration of A’s promise 
to deliver goods. The question would then be raised whether A’s executory 
promise is sufficient consideration to support C’s action; a question on which 
the answer seems to be negative outside of the overdraft check cases, but upon 


which there is no satisfying authority. 






















. 122 Kan. 486. 
99. 57 Kan. 230. 
100. Western Union v. Woods, 56 Kan. 737. 

101. West v. Western Union, 39 Kan. 93. 

102. Shawnee Milling Co. v. Postal Tel. Co., 101 Kan. 307. 
103. Bank of Garnett v. Cramer, 7 K.A. 461. 
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The court, however, chose to treat the agreement as one where A’s delive 
of goods was a condition precedent to B’s obligation to pay. Viewed this 
way, the delivery of the goods is the consideration for B’s promise; and the 
court is clear that until A has performed B is not bound; judgment for B. 

Ladish v. Citizens State Bank *°* is clear upon the same point, but must 
be examined carefully. B bank issued to A a writing which recited the deposit 
by A of a certain check, and stated that upon the delivery of certain stock cer. 
tificates by A to B the amount of the check would be payable to C. The 
question was whether the five-year or the three-year statute of limitations ap. 
plied. If the long period applied there would be a recovery; if the short 
period, the transaction would still be one where B promised A to pay C, but 
it would be barred by the statute. 

Thus the question was not whether there was a contract at all, which there 
probably was; but it was whether the writing in issue constituted a contract, or 
was simply the equivalent of a deposit slip. The court took the view that it 
was the latter. Thus the only contract was the oral agreement, and action 
upon this being barred by the statute the court gave the judgment for the 
defendant. 

UNCLASSIFIED CASES 


Holderman v. Tedford’: B, a mortgagee, was in a position to assert defi- 
ciency claims against A and C. B agreed with A that if A would not resist 


foreclosure, nor bid in, B would take the land in full satisfaction of the mort- 
gage debt. All was done as agreed. Thereafter B garnished a creditor of C 
in an attempt to collect the deficiency. C was granted a perpetual injunction. 
It does not appear whether A owed C anything, or was under risk of attack by 
C; the case may thus be a Lawrence v. Fox situation of type 4, a “gift promise” 
case, or one of the intermediate Stewart-Algonite type. 

Staley v. Weston’’: A leased X a farm on crop shares. It was agreed 
between A, X, and B that X should deliver the crop to B, who was to sell and 
pay half the proceeds to C, who held A’s note. C recovered from B, the court 
saying that he need not sue on the note but might resort “directly to the fund 
specially set apart for its payment”. Compare Center v. McQuestion’” and 
Goeken v Bank of Palmer’”’, and the discussion of those cases above. 

Maddock v. Riggs’: A insured with a fraternal society in favor of 
beneficiary C. A made payments to B, the society’s authorized representative. 
Later B ceased to be representative, but A continued to pay him, and B to remit. 
After a time B failed to remit, and the policy lapsed. A died. C sued B and 
recovered. The decision rests on (1) the Lawrence v. Fox line; (2) Coges v. 
Bernard, and the “assumption and incomplete performance” cases; (3) a jury 
finding that B was negligent. If tort recovery is warranted in the telegraph 


103b. 134 Kan. 294. 

103¢. Rev. Stat., 60-306 (1), (2). 
104. 7 K.A. 657. 

105. 92 Kan. 317. 

106. 24 Kan. 344 (*480). 

107. 100 Kan. 177. 

108. 106 Kan. 808. 











289 


cases, it is warranted here. Lawrence v. Fox is not in point; the insurance 
company promised A to pay C; B made no such promise. 
Sievert v. Wood’: X was A’s agent, and was to have a commission from 
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B. the proceeds of a sale to Z. Z failed to perform. Held, A could not sue Z on 
must the theory that Z’s promise to A was for X’s benefit. On our phase of the case 
-Posit Burton v. Larkin" is closest, and is a sufficient answer to A’s argument. 
cer In Wells v. Carey’"' resort seems to have been had to the Lawrence v. Fox 
The line to establish that a principal can sue upon a contract made for him by his 
An agent. Comment seems unnecessary. 
ort 
, but SUMMARY AND CONCLUSIONS 
here The Scope of Lawrence v. Fox in Kansas. No case with the precise facts 
bor of Lawrence v. Fox is reported in Kansas. In some forty cases where B prom- 
t it ises to pay A’s debt to C, in consideration of money or other property received 
rion at the time of the promise, C recovers from B; the only question is that of 
the Burton v. Larkin'"* — is the promise generally to comprehend C within its 
scope? In two lines of cases (Stewart v. Rogers and the construction bond litiga- 
tions), where B promises to relieve A from risk of attack by C, in consideration 
of money or other property received at the time of the promise, C recovers 
ch. from B."%* To cases of either of these sorts, then, it may pretty safely be 
Ist said that the doctrine of Lawrence v. Fox applies. 
rt Situations covered by Statements 3 and 2 of Lawrence v. Fox at the be- 
C ginning of this paper are less certain. Of the cases of the third type, where at 
= the time of B’s promise the only consideration running from A to B is A’s 
by romise to reimburse him, only one sort—the promise of a bank to pay an 
: overdraft check—has been brought within the rule. The idea that C can re- 
cover where there is neither obligation nor risk as between A and C appears 
d only in the insurance cases, which really do not belong in the group, and in 
d one telegraph company case, which has not been followed on this point since 
rt it was decided thirty-five-odd years ago. 
d Twice, in alternative decisions but with a square discussion of the issue, 
d the courts of the state have refused to apply the doctrine beyond the contract 
field; there must be consideration moving from A to B."* 
Thus it will be seen (if a reference to the first page of this article will be 






made) that if the cases where B agrees to relieve A from risk are included, all 
the established Lawrence v. Fox decisions except the overdraft cases fall within 
our Statement 4 of the facts of the case; and any case which can be described 
with precision by that statement will be subject to the doctrine, if C’s benefit 


was intended. 
The Theory of Lawrence v. Fox in Kansas. Kansas is definitely committed 













109. 133 Kan. 540. 
110. 36 Kan. 246. 
111, 122 Kan. 666. 
_ 112. 36 Kan. 246. Other instances, where the promise was held to include C’s claim, will be found 
M Notes 24, 51. 

112a. See text associated with notes 53, 92-96. 

113. Ladish v. Citizens State Bank, 134 Kan. 294; see also Hume v. Atkinson, 8 K.A. 18. 
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to the suretyship theory of Lawrence v. Fox, which rests upon the special asset 
theory of the nature of C’s right, and carries with it as corollary the doctrine 
that a binding extension of time by C to B releases A from obligation to C™ 

Incidental Aspects of Lawrence v. Fox in Kansas. Well settled are the fol. 
lowing: (a) A’s promise to B is not within the Statute of Frauds"; (b) C can 
sue A and B; or either of them; or, in case of successive assuming grantees, 
any or all of them; and can pursue to execution those whom he sues until his 
claim is satisfied"®; (c) A is not a necessary party defendant™’; (d) B is not 
subject to garnishment by A’s creditor X at any time after the agreement that 
B will pay C becomes binding’*; (e) if B does not perform, A can recover 
substantial damages from him". 

One case is available on each of the following points: that a non-assum. 
ing grantee is not personally bound’, and that a grantee who purports to 
assume is not personally bound if his grantor was not'”’. 

Two questions are in a state of uncertainty. What set-offs are available to 
B when C sues him? When does the Statute of Limitations begin to run as 
against C’*? 

One decision, Searing v. Benton’**, is unsatisfactory, and could advantage. 
ously be overruled if the opportunity should offer. 

At the present time no cases in the field are listed in the official reports 
under Cases Overruled. 

The State of the Law on Lawrence v. Fox in Kansas. Aside from the 
matters mentioned in the second and third paragraphs preceding, the law of 
the subject in Kansas seems clear in theory and consistent in application. An 
attorney should not have much difficulty, on most of the problems in the 
field, in determining the rights of his client, or in ascertaining whether there 
is any necessity for resort to litigation. 

In his opinion in Ladish v. Citizens State Bank’ Judge Hutchison makes 
this comment: “It is... worthy of note that this rule as to the right of a third 
party to sue on a contract is being limited and restricted rather than extended.” 
This comment is unquestionably warranted by the trend of Kansas decisions 
in the last three decades. 


124 


—Francis W. Jacos, 
University of Kansas Law School. 


114. See text material associated with notes 73-77. 

115. See notes 42a, 60; and Center v. McQuesten, 24 Kan. 344 (*480). 

116. See text material associated with notes 27, 54, 78-83. 

117. See text material associated with notes 27-32. 

118. Center v. McQuesten, 24 Kan. 344 (*480); Rickman v. Miller, 39 Kan. 362; Mason v. Saunders, 
89 Kan. 300. 

119. See text material associated with notes 35, 68. 

120. Proctor Trust Co. v. Neihart, 130 Kan. 698. 

121. Colorado Savings Bank v. Bales, 101 Kan. 100. 

122. See text material associated with notes 38-40. 

123. See text material associated with notes 62-65. 

124. 41 Kan. 758. 

125. 134 Kan. 294. 
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Tue Monicipat Casu Basis Act 


The Municipal (ash Basis -4é& 


The recent session of the Legislature brought forth an act familiarly 
known as House Bill No. 745. It expressed what many people consider to 
be a splendid idea in municipal financing; but the method or procedure for 
utting the idea into effect was made extremely complicated. The theory 
of the act is to put all municipal bodies in this state on a cash basis, or, as 
it is sometimes called, a “pay as you go” basis. 

Since the act applies to every county, township, city, board of education, 
municipal university, school district, high school district, drainage district, 
and any other political division or taxing district of the state, it directly 
affects a very large number of organizations and public officers. Many of 
them have been at a loss to know just how to proceed under it. 


The act is really divided into two parts: the first eleven sections prescrib- 
ing ways and means of liquidating all floating indebtedness of every munic- 
ipal organization, existing on April 30, 1933; the remainder of the act, Sec- 
tions 12 to 22, make it unlawful after May 1, 1933, for the governing body 
of any municipality to create any indebtedness or incur any obligation in 
excess of the amount of funds actually on hand. 

The funding of the present floating debt is apparently made compulsory 
by the act. The governing body must issue bonds to take up any indebtedness 
that it cannot pay, and the bonds either must be sold or must be exchanged 
with the creditors for the evidence of indebtedness which they now hold. 
While the cash basis feature of the act also compels every governing body to 
comply with it, a saving clause was inserted which provides for the making 
of an application to the State Tax Commission for a special dispensation 
temporarily exempting the municipality from compliance with the provisions 
of Sections 12 to 22 of the act. If a municipality finds that it is unable to 
obtain operating funds it can make such an application and if the application 
is granted it may proceed to operate as heretofore by the drawing of war- 
rants in anticipation of revenues for the period of exemption fixed by the 
commission. In no event can such exemption extend beyond January 1, 1935. 

It was necessary, of course, to make some exceptions. The act does not 
apply to contracts and indebtedness created, the payment for which has been 
authorized by a vote of electors of the municipality, or where provision has 
been made for payment by the issuance of bonds as provided by law. Ex- 
penditures made for municipal-owned and operated utilities are also excepted, 
as are expenditures made in case of extraordinary emergencies, such as relief 
to the poor, relief of destitution occasioned by famines, floods, fire, pestilence 
and vis major. Contracts may also be made for salaries of school teachers and 
other necessary employees of the school system, and necessary operating ex- 
penses prior to the time the funds are actually on hand for the purpose. There 
is a provision, however, that the total amount payable under all such con- 
tracts in force shall never exceed the amount actually expended for school 


purposes for the last preceding fiscal year. 
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By way of penalty the act makes void any contract entered into which 
violates the provisions of the act, and any warrant, check or other evidence of 
indebtedness drawn on the treasurer of any municipality in violation of the 
act. It also provides for a fine of not less than $10.00 or more than $1,000.09 
to be imposed upon any member of any governing body of any municipality 
or any clerk or secretary or treasurer who knowingly violates any of its pro. 
visions. 

A large number of questions have arisen as to the proper interpretation 
of certain portions of the act. In order to clarify and obtain an adjudication 
upon some of the doubtful provisions, the Attorney General brought an 
original action in mandamus in the Supreme Court against the Board of 
Education of the City of Topeka. The board demurred to the alternative 
writ and thereby raised several questions which were presented to the court, 
The case was presented and briefed and promptly decided by the court, the 
decision being announced on Saturday, April 29, two days before the law 
went into actual operation. The purpose of the act and the intent of the 
Legislature are well stated in the opinion of Mr. Justice Harvey. He said: 

“The act pertains to the indebtedness of subdivisions of the state author- 
ized by law to raise money by taxation and to expend the money so raised in 
performing their respective governmental functions. Broadly speaking, it is 
designed to have such governmental units operate their respective functions 
on a cash basis—not to spend money they do not have, or incur obligations 
they cannot meet promptly. Some of them, for one reason or another, had 
not been doing that, but had conducted their business somewhat on a credit 
basis. In some, proper books had not been kept, or sufficient publicity given 
so that its citizens could know its financial status. It was thought waste, ex- 
travagance and an undue burden on taxpayers resulted from such methods 
of doing business, and the legislature deemed it prudent to change such prac- 
tices and put all such governmental units on a cash basis. To do this it was 
necessary to have a starting point. So, a date was named—the close of busi- 
ness, April 30, 1933—When each of the governmental units was required to 
take stock, as it were of its financial status; determine its then valid existing 
indebtedness (not counting bonds issued, indebtedness of municipally owned 
utilities, and unliquidated claims in tort); also to determine moneys on hand 
or accruing, and estimate taxes which should be received by July 1, 1933. If 
it finds it does not have sufficient money available to pay its valid existing 
indebtedness it is authorized to issue bonds in an amount sufficient to pay 
such indebtedness. All of this is the exercise of valid legislative functions. 
It remains to be determined whether the statute is invalid for any of the rea- 
sons soon to be mentioned.” 

Nine questions were discussed and determined in the opinion of the court. 

First: One of the provisions of the act is to the effect that persons whose 
claims are disallowed by the governing body of the municipality shall appeal 
to the District Court within five days from the date of disallowance and that 
all such appeals from any municipality shall be docketed in one composite 
cause and that the District Court without a jury shall decide all such appeals 
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between the first and fifteenth days of June, 1933. It was contended that this 

violated the provision of the State Constitution that “the right of trial by 
jury shall be inviolate.” The court held that the Legislature could properly 
determine the manner in which claims against a governmental unit of the 
state should be presented and determined, and likened the proceeding to an 
equitable proceeding in the case of insolvency. 

Second: Another provision attacked was that relating to the exchange 
of a funding bond for some other present form of indebtedness held by a 
creditor. The court decided that such creditors of governmental units are 
bound to know that when the public income is exhausted the Legislature may 
provide some form of relief for the municipality. The court pointed out the 
fact that no creditor was before it refusing to make the exchange, and inti- 
mated that some creditors might have contract rights that would be violated 
by a compulsory exchange, but held that even so, that would not make the 
act invalid or unconstitutional. 

Third: Since the act provides that money received by the municipality 
from taxes prior to July 1, 1933, may be applied to the retirement of funding 
bonds issued to cover indebtedness existing on April 30, it was argued that 
this authorized a wrongful diversion of money raised by taxation in violation 
of Article 12, Section 4, of the State Constitution. The court decided that 
this provision was constitutional because it did not, in fact, contemplate a di- 
version. 

Fourth: An objection was made because the funding bonds authorized by 
the act might increase the percentage of bonded indebtedness beyond the 
statutory limitations. The court held that this would not invalidate the act 
and pointed out that Section 8 provides, “none of the debt or bond limitations 
provided by law shall apply to bonds issued under this act.” 

Fifth: The act provides that a list of outstanding claims shall be pub- 
lished by May 5th, and that any claims not included in the published list 
must be presented before May 15th or be forever barred. The court did not 
say definitely that the period of limitation was not unreasonably shortened by 
this provision, but expressly left open for determination any question on that 
point that might be raised in the future by a creditor who should contend 
that his property rights had been infringed. 

Sixth: Objection was made that the title to the act violates the constitu- 
tion in that it contains two or more subjects. The court held otherwise, be- 
cause it all relates to municipal indebtedness. 

Seventh: Another ground of attack was the delegation to the State Tax 
Commission of authority to exempt some municipalities temporarily from 
the operation of the cash basis feature of the law. It was contended that 
that might be a delegation of legislative authority to the commission which 
would deprive the act of uniform operation throughout the state. The court 
held that, since any municipality making the showing required could obtain 
the desired exemption, there was nothing seriously wrong with this provision. 
Eighth: A question was raised as to the dating of the funding bonds to 
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be issued to take up indebtedness existing on April 30. The court held that 
it did not make any material difference at what time between April 30th and 
July 1st, the bonds might be dated, so long as there was not a duplication of 
interest. When the bonds are issued and either sold or exchanged the interest 
begins to run on the bonds and stops on the indebtedness taken up. 

Ninth: In designating the indebtedness to be funded the act refers to 
claims for services rendered or material furnished prior to the close of busi- 
ness on April 30th. A question was raised as to whether salaries, etc., due 
under contract obligation incurred prior to April 30th, could be included 
even though some of the services to be rendered or materials to be furnished 
had not been rendered or furnished on that date. The court construed that 
provision to mean that no claim for services rendered or material furnished 
after April 30th, could be included in the funding bond issue even though it 
arose under a contract obligation incurred prior to that time. 

It would seem, however, that such claims might be included under an- 
other provision of the act, to-wit: “Amounts of all other indebtedness not 
enumerated above which were valid obligations of the municipality at the 
close of business April 30th.” The principal items involved in the discussion of 
the last point were teachers’ salaries for the remainder of the school year after 
April 30th. It would seem that since contracts had been made with teachers 
for the school year and claims for salaries for May and June would be valid 
contract obligations of the municipality at the close of business April 3oth, 
the funds to pay them might be raised by including them in the funding bond 
issue. The court did not discuss this question. 

The court held none of the objections were serious enough to cause the 
act to be held unconstitutional or void. At the close of the opinion Mr. Jus- 
tice Harvey makes this remark: “A number of other questions are pro- 
pounded to us which may or may not arise in the carrying out of the statute. 
Interested parties may consult their attorneys about those. If an actual con- 
troversy arises between parties directly affected by any of such questions they 
will find a way to present it for decision.” 

Many interested parties have consulted their attorneys and the opinions 
that they obtained are various. In many instances the guess of the official 
was probably as nearly correct as the opinion of the attorney. There are so 
many disagreements between attorneys that some of them are bound to be 
wrong. 

Among attorneys who are called upon to advise public officials or to 
render opinions on bond issues this act has probably created more discussion 
than any other one bit of legislation. A study and analysis of the act reveals 
that there are possibly twenty-seven distinct proceedings and requirements 
necessary to be furnished and carried out in order to make a complete and 
legal transcript that will justify the registering of funding bonds issued under 
this law and justify an attorney’s approving opinion. In view of the fact that 
attorneys experienced in municipal law have considerable difficulty in figur- 
ing out just what should be done, it is not surprising that public officials should 
be puzzled. If the penalty provision relating to fines to be imposed upon pub- 
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lic officials who fail to conform with the act were to be strictly enforced, the 
revenue from that source would be a great help toward meeting the public 


deficit. 





—C.aupe I. Depew. 





A 
A 
Noted Furist Passes 















an- 
not The Bench and Bar of the Tenth Circuit sustained a grave loss with the 
he death of Hon. John H. Cotteral, April 22. Judge Cotteral’s death was sud- 
of den and unexpected. He went to Wichita with the other judges of the Tenth 
al Circuit Court of Appeals for the opening of court there on April 10. Al- 
= though suffering from a cold he continued to hear cases the remainder of 
id the week. On Wednesday of the following week he entered the hospital, 
h where pneumonia developed and he died on Saturday, April 22. 
d By a strange token of fate the body of Judge Cotteral, holder of one of 
the highest judicial honors the Nation can bestow, was taken by train to his 
7 home in Guthrie from Wichita almost 44 years to the day from the time 
when, as a young lawyer, he had made the same trip for the great run into 
‘ Oklahoma, then the Indian Territory, in 1889. 





Judge Cotteral was originally a Kansan. Born in Middleton, Indiana, 
September 26, 1865, and educated at the University of Michigan, he com- 
menced the practice of law at Garden City, Kansas, in 1886. He removed 
to Guthrie, Oklahoma, in 1889, with the opening of the Territory and in 
1907 was appointed Judge of the District Court of the United States by Presi- 
dent Roosevelt. He was elevated to the Circuit Court of Appeals for the 
Eighth Circuit by President Coolidge on May 23, 1928, and with the creation 
of the Tenth Circuit was assigned to that Circuit. 

Judge Cotteral held an enviable record, both as Judge of the District 
Court and Circuit Court of Appeals. He was honored and respected by the 
citizens of this state and personally known to many. His passing will be 
mourned by many Kansans who knew him both as a lawyer and jurist. At 
his funeral in Guthrie, April 26, the list of honorary pall bearers included 
many Kansans, among whom were John Fields, Henry J. Allen, Earle W. 
Evans, Joseph G. Carey, Victor Murdock, T. M. Deal, Ben Hegler, C. A. 
McCorkle, Austin M. Cowan, Hal M. Black and Harry Hart. 
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Aiding State Legislators 


The United States is not passing through a crisis at the present time—it 
is passing through two crises, one economic, the other governmental. 


No intelligent person is satisfied with governmental affairs, any more 
than he is pleased with our economic avalanche. And the responsibility for 
the governmental empasse is found largely in our laws—which really means 
that we must improve our lawmaking machinery before we can look for a 
rising governmental market. 


Our legislatures today are almost the same as those bequeathed to us in 
1789. Except for some deterioration, we have kept them with little change, 
although the strain upon them has become greater and greater. It is hard to 
realize that the number of bills introduced in our forty-eight legislatures has 
increased from approximately 15,000 a biennium in the gay nineties to over 
80,000 in the thrifty thirties. 

The responsibility for improving our law-making machinery rests pri- 
marily upon the legislators themselves, but the political scientists and the 
lawyers must do their part in assisting the legislators. The lawyers have made 
a very notable contribution toward the improvement of legislation in the 
organization and maintenance of the National Conference of Commissioners 
on Uniform State Laws. The work of this national body to improve legisla- 
tion and to recommend uniform laws to the forty-eight legislatures is well 
known to all lawyers. But the political scientists and lawyers can’t do it all. 
Heaven helps them whu help themselves, and the legislators must be tugging 
at their own boot-straps. 

The problem of legislative improvement is made ten-fold more difficult 
than it would otherwise be by the constantly changing personnel of our legis- 
latures. About ninety days ago forty-four legislatures convened. At that 
time 7,000 men and women, most of whom had never been in a legislature 
before marched on the state capitols to spend ninety days transacting the 
public’s business. A majority of these lawmakers had never served in a legis 
lature before and were entirely innocent of the intricacies of procedure, the 
complexities of bill drafting, and the legislative experience of their own or 
other states. At the end of twelve weeks the procession returns home and 
most of the marchers will never again take seats in the legislative halls. About 
4,500 of the 7,500 state legislators are elected for terms which include only 
one regular session, and only about half of the lawmakers return for a sec- 
ond term. How can anyone possibly expect satisfactory laws when they 
are made by novices who are retired as soon as they acquire a modest skill? 
It seems obvious that no one should be elected to a state legislature for a 
term which does not include at least two or three regular sessions. 

In spite of difficulties presented by constantly changing personnel, the 
state legislators of the United States have now perfected a national organi- 
zation known as the American Legislators’ Association. Of course, transient 
legislators do not remain in office long enough to become active members of 





Awinc State LEcIsLATors 297 


this organization, but in every legislature there is a responsible nucleus 
of men who return year after year. These men are now working together 
through their own organization for the improvement of legislative conditions. 

The American Legislators’ Association was established eight years ago 
and is now carrying definite responsibilities. 

Its first accomplishment was to establish a trade journal for legislators— 
a monthly magazine known as State Government—which brings to the law- 
makers information concerning the legislative decisions and practices in other 
states. By this means, for the first time, the state legislators of the Nation are 
being systematically supplied, month after month with pertinent and unbiased 
material, readably presented by the leading legislative experts of the United 
states. 

The next accomplishment of this association was to development a clear- 
ing house for information between the legislatures—known as the Interstate 
Reference Bureau. Three years ago this bureau established permanent head- 
quarters near the University of Chicago. Its staff is now assisting legislators 
in all parts of the United States to secure information or counsel concerning 
any significant problem. A letter or a telegram requesting aid is a draft on 
the entire resources of the bureau and its long list of advisers on every legis- 


lative subject. 
CooPERATES WITH Kansas 


Lawyers and laymen of Kansas will be interested in the efforts of the 
American Legislators’ Association to aid the law-makers of Kansas. By main- 
taining the Interstate Reference Bureau, the association has sought to make 
available to every legislator adequate expert assistance and the best of infor- 
mation. That the legislators of Kansas have not been slow to take advantage 
of this service is indicated by the large number of inquiries on which the In- 
terstate Reference Bureau has furnished assistance and information. Some 
of the subjects are as follows: 

Model state constitution 

Income taxes 

Trading stamps 

State and local taxation 

Chain store legislation 

Federal home loan bank act 

Methods and acts repealing lame duck session 

Gasoline taxes 

States having poll taxes 

Legislation enabling cities to avail themselves of Reconstruction Finance 
Corporation funds 

Reorganization of county government 

Cost of constitutional conventions 

Distribution of automobile licenses in various states 

State blue sky laws 

Governing boards of charitable and penal institutions 
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State regulations of public utilities 

Form of measure authorizing state conventions for submission of act 
to repeal 18th Amendment 

Legislative Councils 


In some cases the information was used to assist in drafting a better law, 
in other cases it was used to prevent the enactment of ill-advised provisions, 
But regardless of how the legislators may use the information furnished them, 
all intelligent and informed persons will see the importance of placing ac. 
curate and impartial data in their hands. 


In addition, the American Legislators’ Association co-operates with Mr. 
A. Harry Crane, Revisor of Statutes for Kansas, by making available to him 
the most up-to-date information concerning the material which each of the 
other 28 state legislative reference bureaus or statute revisors is preparing or 
has an hand. The state legislative reference services can now avoid duplication 
of work and instead one of them can begin the study of a problem where 
another one leaves off. 


As the number of state legislative reference services increases, the value 
of such a clearing house on state legislation will become increasingly apparent. 
The American Legislators’ Association is anxious to increase the number of 
legislative reference bureaus throughout the country as well as to improve their 
service, and plans to make available the services of an expert who will, upon 
request, visit any state bureau and assist it in organizing and improving its 
work. 

To those who are not familiar with the work of a state legislative reference 
service it should be pointed out that an adequately staffed bureau may render 
three types of services: 


1. Research service to help any member of the legislature who desires aid 
in securing and analyzing information which will help him to determine 
whether legislation of a proposed character is desirable, and, if so, what 
its provisions should be. 

2. Drafting service to draft on request any bill which a member wishes 
to introduce. 

3. Revision service continually to “work over” the compiled statutes, in 
order that the appropriate sections may be repealed, condensed, recon- 
ciled, clarified, and simplified, and that the whole may be effectively 
codified. 

The third outstanding accomplishment of the American Legislators’ As- 
sociation has been the development of a National Council of the States, known 
as the Interstate Assembly. The first meeting of this Assembly was held in 
Washington, February 3 and 4, to consider the problem of conflicting taxation 
between the states and the nation. Each state was invited to send three 
delegates — one designated by the Senate, one by the House of Representatives, 
and one by the Governor. Two-thirds of the states were officially represented 
at the first meeting of the Interstate Assembly, and nearly 100 official conferees 
participated in a two-day session. 
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Our Taxinc Pros_tEM 


The primary problem which was discussed at this first meeting of the 
assembly was the system of conflicting and double taxation which has arisen 
because the states and the federal government are tapping the same sources 
of revenue in their scramble for funds. 

Many states, for example, as well as the federal government are taxing 
incomes. Twenty-one states levied income taxes before the present sessions of 
the legistatures, and there is no doubt that a number of other states will adopt 
this tax. In fact, Kansas, Montana, Arizona, and New Mexico have adopted 
income taxes during the present sessions of their legislatures. Many citizens 
feel that the federal taxes by themselves are almost “as high as the traffic will 
bear”, but apart from the problem of double taxation, a little study shows that 
the variety of rates and theories, prescribed forms and accounting methods 
required produce an intolerable situation. And, of course, the state systems 
themselves are becoming a hopeless welter. 

When the federal government adopted the gasoline tax last year, it invaded 
a field which heretofore had belonged exclusively to the states. The gasoline 
tax has been so successful that many fear that we are about to witness a contest 
in which Congress and the legislatures will take turns in loading additional 
pennies upon each gallon of gasoline, in order to ascertain at what point the 
back of this volatile camel will break. 

The tables are turned in respect to the tobacco tax. The federal govern- 
ment has never devised a tax more economical to administer, more constant 
in its return, or more satisfactory in its yield. State governments soon gave 
way to the temptation to tax tobacco. Iowa started the parade in 1921, Kansas 
joined in 1927, and altogether thirteen states levy a tobacco tax. Kansas, in 
addition, raises the ante of the federal government by levying a tax on cigarette 
papers. When the Kansas cigarette smoker puts ten, fifteen, or more pennies 
upon the counter for a package of cigarettes, six of them go to the federal 
government and two to the State of Kansas. Other examples of conflict 
between the tax systems of Kansas and that of the federal government, in 
addition to income, gasoline, and tobacco taxes, are the taxes on admissions, 


inheritances, and on foreign insurance companies. 


ReEsutts oF Tax CoMPETITION 


As competition becomes more keen such overlapping may well extend 
to any form of taxation, except import duties and the direct tax on tangible 
property. Prosperity may or may not be just around the corner, but tax 
confusion certainly is. It is a case of “every government for itself”. The 
taxpayer is not only exposed to attack from every side but is frequently put 
to inconvenience and expense by the lack of co-ordination in methods of 
collection. He may be required, for example, to make out income reports 
which differ in form, and to maintain different systems in keeping his accounts. 
And this is all in addition to the governmental cost of duplication in the tax 
collecting machinery which the individual eventually pays. 
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In order to wrestle with this problem the Interstate Assembly established 
an Interstate Commission on Conflicting Taxation, composed of fifteen tax 
experts who are members of legislatures in various sections of the country, 
This commission has developed a technical staff, and whatever it accomplishes 
will represent the first fiscal official nation-wide co-operative achievement of 
the forty-eight state governments. 

However, the significance of the Interstate Assembly is far greater than 
any mere question of taxation — no matter how important the tax problem 
may be. In the words of the Boston Transcript: 


“The national capital, in recent years, has seen few meetings of 
greater potential significance than that which brought here represent. 
atives from about thirty states for the first Interstate Assembly. Out of 
this initial gathering will come, there is reason to believe, not only a 
plan to take the country out of the jungle of double taxation, but a 
greater measure of co-operation between the federal and state gov. 
ernments for a solution of public problems common to both... .A start 
at least has been made, and henceforth there will be a permanent 
organization for confederation among the forty-eight state legislatures.” 


Up to this time The American Legislators’ Association has been financed 
largely by grants from various national foundations which have seen the 
importance of helping legislators help themselves — at least up to the point 
where it can be financed by direct appropriations of the states. Some of the 
legislatures are already making appropriations to the support of this essential 
legislative undertaking, and the legislatures of all but two states, Maine and 
Connecticut, are officially co-operating in this project. 

—Henry W. Tout, Executive Director of the 
American Legislators’ Association. 
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Equity Power of Courts in Foreclosure (ases 


I have been asked to write for the Bar Journal as to the attitude of judges, 
particularly myself, with reference to mortgage foreclosures in the present 
emergency. 

Last January I caused to be printed a memorandum of the practice that I 
would follow in the Twenty-second Kansas Judicial District, and in the memo- 
randum stated: “That it may not get abroad that this court is stopping fore- 
closures or seeking to do that which it cannot legally and rightfully do, and 
that both lender and borrower may know the policy of the court, the clerks 
of the district are directed to post this memorandum in their offices for the 
information of all concerned.” Copies were available for distribution by law- 
yers to their clients. 

My own attitude toward foreclosures is sufficiently embodied in the rest 
of that memorandum, which read as follows: 

“Some months ago the bar of the Twenty-second Judicial District, com- 
posed of Doniphan, Brown and Nemaha counties, was informed that it would 
be the policy of the court to not advance any foreclosure suit for trial until 
regular term time, unless the owner of the mortgage could show that his 
security was inadequate and that it would be unjust to him to not hasten a 
trial. Notices were posted in the offices of the clerks in the three counties, 
saying that the court viewed with growing concern the large number of fore- 
closures and felt that at least some of the suits should not have been brought. 


“Since then there have been still more foreclosures until in Brown County, 
at the November, 1932 term, there were 67 foreclosure cases for trial and 14 
more filed but not ready for trial. The court then stated to members of the 
bar that such a situation challenged the attention of court and bar and further 
in substance said: 

“At a time like this there is nothing more vital than that our people re- 
main honest, law respecting and law abiding and that they carry out their 
contracts to the full extent of their ability. Any radical action by courts or 
lawmakers can easily do more harm than good, by encouraging the dishonest 
or shiftless and by making it harder to borrow money in the future on land 
as security. On the other hand, wholesale foreclosures and throwing honest 
and capable people off their farms and out of their homes, when they are 
doing their best, does grave injustice, further depresses land values and adds 
to the demoralization ot the times. 

“Not one time in fifty does anyone but the lender bid at a foreclosure sale, 
and the lender gets no cash but puts out more money to cover taxes and costs, 
and in the end is bound to find that his troubles are really just beginning as 
a landlord dealing with tenants under present conditions. So far this court 
has only refused to advance foreclosure cases for trial. Opinions will differ 
as to how far a court can or should go in departing from ordinary practice 
at a time like this, but in extreme cases of injustice or oppression, this court is 
not altogether helpless to give some relief. 
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“While foreclosure suits are statutory, they are also equitable in their 
nature and come under the equitable rules or maxims: ‘He who seeks equity 
must do equity.’ “He who seeks equity must come into court with clean hands: 
In this national emergency, when an honest debtor cannot pay and cannot 
get a new loan and the security is ample, a lender who files suit when the 
mortgage is due, or interest is unpaid, should not be allowed to foreclose in 
a court equity, if the court finds from the facts of the particular case that the 
lender is not willing to do equity and does not come into court with clean 
hands and will not secure any cash to ease his own financial burdens within 
a reasonable time. The golden rule of ‘do unto others as you would have 
them do unto you, should apply on both sides of such a case and should 
square with both law and justice. In a proper case this court is willing to 
apply this as the law, and if any mortgage company believes it is not good 
law the Supreme Court can pass on it. 

“‘Beyond this, for good cause shown, the courts have been accustomed 
in all kinds of cases, to stay execution for a reasonable time. If necessary to 
do justice, this court will stay execution in foreclosure cases, perhaps for a 
considerable length of time, depending on the facts of each particular case, 
but it should be clearly understood that this will not be done to help some 
dead-beat cheat those who trusted him or to merely lengthen the period of 
redemption, unless there is reason to believe the landowner will be able to 
redeem, or by staying execution he will have time to remove a crop about 
ready for harvest.’ 

“After stating the policy of the court as above, the court proceeded to 
try most of the 67 foreclosure cases and in most cases nobody appeared for 
the borrowers and nobody, in any case, asked the court to stay execution or 
give any relief beyond giving the statutory period of redemption. In most 
cases nobody appeared to even see that no mistakes were made in computing 
interest. Probably what the court said never reached the ears of most of the 
mortgagors. 

“In justice to lenders it must be said that in the great majority of fore- 
closures in this district the mortgages represented land speculation and the 
loans were so large that there was no equity left in the land, and the sooner 
the foreclosure was over the better it was for all concerned. On the other 
hand, some borrowers are quitters and give up too soon. 

“The mortgage companies seem to be using more forbearance and judg- 
ment about bringing suits, but I cannot help believing that they would, in 
many cases, be ahead if they would reduce or throw off part of their interest. 
In this district nothing but government bonds have been as safe as farm mortt- 
gages, and a small loss by the lender, that puts a borrower on his feet, and 
courage and hope in his heart, might be the best kind of business for the 
mortgage company willing to try it, as an occasional individual has done. 
One bank in this district for years has waived penalty interest on foreclosure, 
and 10 per cent penalty interest on foreclosure, while legal, is hardly con- 
scionable at a time when nearly every form of investment has suffered de- 
preciation and deflation out of all proportion to farm mortgages. 
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“Realizing that radical action by courts or legislatures is calculated to do 
more harm than good, this court will try to scrupulously guard the rights 
of the money lenders, as long as they are not acting oppressively and as long 
as they ‘come into court with clean hands,’ and as long as they ‘are willing 
to do equity.’ 

“We should not exaggerate the situation. Farmers are in some respects 
more fortunate now than many others. With better times, many should be 
able to redeem under our most liberal redemption law. Some will be able 
to buy other farms at cheap prices and on easy terms. Good times will come 
back to the farm. The greatest tragedy is in the case of old people, who lose 
all that they have saved in a lifetime and who can never come back, as the 
young can do.” 

Since the publication of that memorandum the Kansas Legislature passed 
Senate Bill No. 583, saying it was declaratory of the equity powers of courts 
already existing in the courts under Section 60-3463, R. S., 1923. The bill 
provided that in determining whether, under that statute, a sale was in con- 
formity with law and equity the court might decline to confirm the sale 
where the bid was substantially inadequate, or might fix a minimum or upset 
price as a condition of confirmation, or, after hearing evidence after sale, 
require as a condition of confirmation that the fair value of the property be 
credited upon the judgment. 

The Kansas Supreme Court, January, 1931, in Johnson v. Funk, 132 Kan. 
793, appealed from my district, decided that “A sale of land by a sheriff under 
an execution for a mere nominal consideration, namely $1, where the land 
is of substantial value, does not constitute a valid sale and in such case the 
court is warranted in setting it aside.” The court held that no evidence was 
required to set such a sale aside and that the sheriff should have made a re- 
turn of “no sale for want of bidders”. The court further said: “Under the 
statute as it formerly existed a sale made in conformity with law was ordiv 
narily confirmed, but the amended statute relating to confirmation of sheriff's 
sales requires that the sale be made not only in conformity with law, but in 
conformity with equitable principles (R. S. 60-3463). So it is that under the 
present statute a sale may be set aside, although regularly made, upon equita- 
ble grounds. (Anschutz v. Steinwand, 97 Kan. 89. See also Bank v. Murray, 

84 Kan. 524)***. The court has a reasonable discretion in determining whether 
a sale shall be confirmed or not, to be exercised on equitable principles***. 
Mere inadequacy of price is seldom a ground for setting a sale aside, but one 
made for a grossly inadequate price has always been regarded with suspicion 
and slight additional circumstances warrant the court in setting a sale aside.” 
My brother, an attorney of Weiser, Idaho, wrote me that the memoran- 
dum on foreclosure practice was right in principle but might encourage 
dishonest borrowers to expect more than their due. It has not worked that 
way and there has been approval and not opposition from the loan companies 
and their attorneys and members of the local bar. One attorney complained 
that my attitude on foreclosures would drive business to the federal courts 
and hurt his law practice, but apparently that has not happened. W. E. 
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Pepperell, vice-president and general counsel of the Federal Land Bank at 
Wichita, wrote that every officer and member of the Executive Committe. 
of the bank had read the memorandum and directed him to write me that 
they considered it fair and equitable in every particular and that they felt 
“that no farmer or representative of any farm loan concern having a true 
appreciation of his responsibilities as such, could in any way object to any 
of the statements made by you.” 

There has been much public outcry against “deficiency judgments”. In 
Kansas we do not have deficiency judgments but only deficiencies on the 
judgments, the results, however, being much the same. Lawyers know but 
many laymen do not appreciate the fact that a deficiency judgment is just 
or unjust according to the circumstances and facts of each particular case. 
There has been but little occasion for me to exercise the broad equitable pow. 
ers possessed by district courts in foreclosure cases, the fact that I had to some 
extent done so and would do so, if necessary, has been sufficient to get the 
desired results, coupled with a growing realization on the part of the loan 
companies of the harm that would come to them as well as the country from 
wholesale foreclosures and too strict enforcement of “legal rights”. Lately, 
because it affects their income tax statements, many loan companies bid less 
than the amount of their mortgages, presumably their idea of the present 
value of the land, and then voluntarily or on request of the court, release the 
balance or deficiency. 

There have been very few cases of oppression on the part of money lend- 
ers in my district, but some months back there was sometimes a failure to 
appreciate conditions and some foreclosures that might not have been strictly 
necessary. Seeing so much of the situation, as judge I was more concerned 
with bringing both sides to realize conditions and be fair than with technical 
quibbling about what courts could do. Our Supreme Court, in common 
with many others, has said, what we all know but sometimes overlook, that 
a court is warranted in interfering to prevent the abuse of its process and to 
defeat obvious injustice and unconscionable schemes. 

According to newspaper accounts, a few judges have refused to foreclose 
any mortgages. At Le Mars, Ia., an elderly judge was taken from the bench 
by a mob, threatened with hanging and mistreated when he refused to take 
an oath to foreclose no mortgages. His promise, “I will do the fair thing to 
all men to the best of my knowledge,” was the limit that he had any right 
to go, but it did not satisfy the mob. There may be cases of such gross oppres- 
sion and injustice as to shock the conscience and where a court of equity 
would be justified in refusing to become a party to it and lending the aid of 
the process of the court, but general, and probably tyrannical and illegal mora- 
toriums on existing mortgages, by either judicial or legislative usurpation, 
will, in the end, do more harm than good to the very borrowers it is desired 
to help. Old school books used to picture a man carrying a ladder along a 
busy street. While carefully watching the front end he swung the back 
end through a plate glass window. Something unfortunate usually happens 
when we forget that there are two ends to a ladder. 
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A sheriff in my district called me over the telephone and told me of hints 
and fears of violence at a foreclosure sale. I told him that he had broad 
wers to himself control the situation, but to not take it too seriously and 
to tell those concerned that the court would not permit injustice but that if 
they in any way interfered with his sale, it could not be confirmed and there 
would be another sale and in the end they would gain nothing and they 
might be prosecuted or punished for contempt. He had no trouble. Barring 
some disturbance at two non-judicial chattel mortgage foreclosure sales, there 
has been no disposition in my district toward lawlessness. Mob violence is 
an evil more dangerous than the things sought to be remedied by violence. 
Carried to its logical conclusion it would mean anarchy, the destruction of all 
vernment. Such things as have occured in Iowa and infrequently here and 
there, are futile and to be regretted, but the American people, as a whole, have 
shown almost no disposition to rock the boat and they have been remarkably 
steady and law abiding. If we should fail to maintain our courts and law 
and order, the foreclosure of mortgages would become as nothing and the loss 
of property would be the least of our griefs and the poor and the rich would 
alike suffer. 

In the hectic boom days of too much speculation and too much prosperity, 
when “we the people”, with precious few exceptions, were making fools of 
ourselves and accumulating the debts that still shackle us and keep us from 
paying each other, we were as most of us now realize, contemptible, but the 
American people, as a whole, since the depression became serious and acute, 
have shown something akin to the spirit of the pioneers and they are admir- 
able and have renewed our faith in America and Americans. A people with 
that determination and that spirit will conquer the depression and surmount 
every difficulty. Better days are ahead. For the dollars lost, we are gaining 
more than money, and the money and the wealth is all still here, to in the 
end be made to still better than before contribute to the comfort and well- 


being of our people. 
—C. W. Ryan. 
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«Mortgage . Moratorium -4& Held Unconstitutional 


The following opinion of Judge Somers, in the District Court of Reno 
County, in the case of T. J. Lingerfelt, et al, v. L. P. Heironimus, et al, held the 
mortgage moratorium law passed by the recent legislature unconstitutional: 


This matter comes up again on a motion or application by one of the 
defendants for a moratorium on redemption period based on the so-called 
mortgage moratorium law passed by the 1933 Legislature, providing for a six. 
month stay in issuance of writs of assistance and sheriff's deeds; reading 
as follows: 


Section 1. A moratorium is hereby declared upon all periods of redemp- 
tion from judicial sales which were running at the beginning of the present 
emergency created by the bank moratorium under federal and state orders and 
which expire during the moratorium as defined in section 2 hereof. All such 
periods of redemption as provided by law shall be extended until the conclu- 
sion of said moratorium and no writ of assistance shall be issued or served, and 
no sheriff's deed shall be issued or delivered during such moratorium. 

Section 2. Said moratorium shall extend for six months from and after the 
4th day of March, 1933: PROVIDED, In case at or before the expiration of 
the six-month period, it shall in the judgment of the governor of the state of 
Kansas, be necessary for the preservation of the public peace, health and safety 
so to do, and in case in his judgment said emergency still exists, then the gover- 
nor of the State of Kansas is hereby authorized to extend said moratorium for 
a period of not exceeding six months. 

Section 3. Whenever a receiver has heretofore been appointed or may 
hereafter be appointed in a proceeding to foreclose any lien upon real estate, 
such appointment shall be set aside during said moratorium, except that a re- 
ceiver, at the discretion of the court having juridiction thereof, may be appoint- 
ed in cases of waste or where necessary for the preservation of the property. 

Section 4. It being immediately necessary for the preservation of the 
public peace, health and safety, an emergency is hereby declared to exist by 
reason whereof this resolution shall take effect and be in force from and after 
its publication in the official state paper. 

It is the opinion of the Court that the statute in question violates Section 10 
of Article 1 of the United States Constitution and is void. 

“A State statute which authorizes the redemption of property sold upon 
foreclosure of a mortgage where no right of redemption previously existed, or 
which extends the period of redemption beyond the time formerly allowed, 
cannot constitutionally apply to a sale under a mortgage executed before its 
passage.” Barnitz v. Beverly 163 V.S., 118. 

“The obligation of a contract in a constitutional sense is the means pro- 
vided by law by which it can be enforced and whatever legislation lessens the 
efficacy of these means impairs the obligation. If it tends to pospone or retard 
the enforcement of the contract, it is in conflict with the constitutional inhibi- 
tion.” —State of La., ex rel Morris Ranger v. City of New Orleans. 102 US. 203. 
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Editorial 


The support which the lawyers of the state gave to those measures pending 
before the recent session of the legislature, and in which the Bar Association 
was interested, was not all that was desired. It apparently was the thought 
of some that the endorsement of the Bar Association was sufficient to insure 
the enactment of such legislation. Nothing could be further from the truth. 
If the matters proposed be at all controversial, they can only be transformed 
into laws by the diligent and persistent efforts of the attorneys. 

I refer particularly to the proposed corporation code bill and the bill pro- 
viding for the incorporation of the Bar, both of which were endorsed at the 
annual meeting of the Association. 

The proposed corporation code represents some six or seven weeks solid 
work by the committee appointed to prepare it, or more particularly by the 
sub-committee, which did the bulk of the work. It represents the expenditure 
of several hundred dollars. The writer believes that it is a good bili; he knows 
it is vastly better than the patch-work affair under which we are now working 
and yet, when it was presented to the legislature the feeling of the lawyers to- 
ward it, with few exceptions, was one of apathy and nothing was accomplished 
with reference to it. What has been said with reference to the corporation 
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code bill applies equally to the bill to incorporate the Bar. With some excep. 
tions, the proposal to incorporate the Bar met with enthusiastic response by the 
members of the Association when they assembled in session, but the same en. 
thusiasm was lacking when the effort was made to actually accomplish that 
which we had endorsed. 

It is of course true that this was an extraordinary session of the legislature, 
Many matters of vital importance were pressing for immediate attention, with 
the result that very few but emergency measures were considered. Having this 
in mind, the writer has no desire to be too critical of the fact that those mea- 
sures sponsored by the Association received such scant attention. Yet we might 
as well realize that it is idle for us to pass resolutions at the Bar Association 
meetings endorsing anything in the way of legislation unless we are prepared 
to follow it up and make a real effort, which means the sacrifice of some time 
and some money, to see that it finally becomes a law. 

The legislative committee, appointed to formulate legislation for the next 
session is to meet about the middle of May and arrangements are now being 
made to present to such committee the two bills above referred to. It is hoped 
that we can obtain the committee’s approval of such bills. If so, it will be a 
long step toward their ultimate passage, but it will not in itself be sufficient. 
The lawyers, individually and collectively, must help, and such help we have 
a right to expect. When the call comes for assistance, and it will come, it is 
urged that every lawyer who believes that either or both of these bills are mer- 
itorious, will lend whatever assistance he can to secure their enactment.— Gil- 
bert Frith, President. 


The Fifty-first Annual Meeting of the Bar Association of the State of 
Kansas will be held in Topeka, Kansas, on Friday, May 26, and Saturday, 
May 27. The headquarters and meeting place will be the Jayhawk Hotel. 
We believe that all who attend this meeting will be amply repaid by one of 
the best programs that has been arranged for a bar association meeting in 
some years. Those who lack the interest in the bar association work and who 
stay at home will long regret losing the opportunity to take in this unusual 
program. We hereafter set out the complete program so far as it has been 
arranged to date, but particularly do we wish to call attention to some of 
the features. 

From time to time in the columns of this Journal the reader may recall 
items expressing interest and enthusiasm created by the appearance of Colonel 
Calvin Goddard, Director of Scientific Crime Detection, Laboratory of North- 
western University, and Leonarde E. Keeler, Director of the Department of 
Psychology, Northwestern University, on the programs of various bar associa- 
tions throughout the country. The detection of crime has always been a matter 
of interest to the lawyer, and the Bar Association in bringing the two dis- 
tinguished men referred to will bring before the Bar of the State the latest 
and most scientific methods and devices now for the first time making their 
appearance in the field of crime detection. Colonel Goddard is Director of 
Scientific Crime Detection Laboratory, affiliated with Northwestern Univer- 








‘Xcep- sity. He is an eminent expert on ballistics and the subject of his address is 
Yy the “scientific Methods of Crime Detection”. Through Mr. Leonarde E. Keeler 
e en. of the Departmnt of Psychology, we will have a demonstration of the famous 
that lie detector already in use in the police departments of some of the larger 
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cities and which has made its appearance in the courtroom. At some of the 
association meetings where Mr. Keeler has made his demonstration and de- 
livered his address, the members of the bar have continued his demonstration 
into the early morning hours, whether through interest or by reason of a 
desire to ascertain the truth and veracity of the fellow members of their pro- 
fession, we are unable to state. Already we understand that members of the 
bar are extending special invitations to others to be their guests. We are won- 
dering whether they believe that their respective guests will make good sub- 
iects for the coming demonstration. 

The Eighteenth Amendment has always been a subject of considerable 
interest to the members of the association and F. Dumont Smith, whose at- 
tachment to this subject is so well recognized, is delivering an address on the 
subject, “Has Congress Power To Call Conventions in the States To Consider 
Constitutional Amendments ?” 

The balance of the program speaks for itself. It is the duty of every lawyer 
to take an interest in the work of the Association, since it is entirely for his 
interest that the work of the Association continues. All roads lead to Topeka 
on May 26th, so dust off the old pass or fill up the tank and come. 




















Friday Morning, May 26— 


President’s Address 
Report of the Secretary 
Report of the Treasurer 
Report of Committee on Legal Education and Admission to the Bar 
Report of Committee on Americanization and Citizenship 












Friday Afternoon, May 26— 


Address by Lieut. Col. Calvin Goddard, Director of Scientific Crime De- 
tection, Laboratory of Northwestern University, on “Scientific Meth- 
ods of Crime Detection” 

Address by Leonarde E. Keeler, Director of the Department of Psychology 
of Northwestern University and demonstration of lie detector (sub- 
ject of address to be announced later) 

Report of Committee on Incorporation of the Bar 

Report of Committee on Illegal Practice of Law 

Report of Committee on Amendment of Laws and Uniform Legislation 

Report of Committee on Prospective Legislation 
















Friday Evening, May 26— 


To be announced later. 
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Saturday Morning, May 27— 

Address by F. Dumont Smith on “Has Congress Power to Call Convep. 
tions in the States to Consider Constitutional Amendments?” 

Address on Insurance Law by Mr. Jack Brewster (subject to be announced 
later) 

Address by Dean Hershel Arrant (subject to be announced later) 

Report of Committee on Publication 

Report of Committee on Professional Ethics 


Saturday Afternoon, May 27— 
Report of Judicial Council 
Report of Committee to Prepare and Revise the Corporation Code 
Report of Committee on Local Bar Associations 
Report of Memorial Committee 
Report of Resolution Committee 
Report of Nominating Committee 


Saturday Evening, May 27— 
Annual Dinner 
Toastmaster, Gilbert Frith 
Speakers, Glenn Porter, Hon. Wm. A. Smith of the Supreme Court, P. D. 
Decker, E. W. Carruth, and Hon. Wm. R. Smith. 


THE STATUS OF THE CorPORATION CoDE 


After approximately seven weeks work, the sub-committee appointed to 
prepare the Corporation Code, consisting of Charles L. Hunt, Robert C. Foul- 
ston, Fred J. Moreau and Thomas Amory Lee, completed their labors and pre- 
sented their report to the full committee which approved the Code as drafted 
and presented it to the Judiciary Committees of the House and of the Senate 
on the 23rd day of January, 1933. The report was prepared in the form of a 
bill. It was reported out of the House by the Judiciary Committee, of which 
Judge Bloss was chairman, but no further action was taken upon the bill by 
the legislature. It has now been referred to the Legislative Council recently 
created by the 1933 legislature, and will be considered by the Legislative Coun- 
cil at their first session in Topeka on May 15. The bill as prepared repeals 
Articles 1, 2, 3, 5, and 6, Chapter 17 of the Revised Statutes, and makes entirely 
new provisions for the organization, powers and purposes, management and 
control, dissolution and consolidation or merger of corporations. It leaves en- 
tirely unchanged articles of the old statutes having to do with banks and trust 
companies, building and loan associations, insurance companies, speculative 
securities, cemetery corporations, colleges and academies and other institutions 
of learning, co-operative societies, co-operative marketing associations, religious, 
charitable and kindred organizations, surety companies, telephone, telegraph 
and transmission lines, waterworks corporations, credit unions, and the chapter 
on railroads and other public utilities. 
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The Committee believes that if enacted, it will result in increased revenue 
to the State. In the last year Kansas has lost three of its most important cor- 

ations and a corresponding revenue. If the Code is enacted, domestic cor- 
porations will stop surrendering their Kansas charters and incorporating else- 
where. Far more domestic corporations will be organized by citizens of Kan- 
sas, and it is hoped that citizens of other states will come to Kansas to organize 
their corporations to operate outside of the state. 

Under the Code as prepared, a corporation may be formed for any lawful 
purpose whatever except to practice a learned profession, and except to engage 
in wheat farming now prohibited by statute. When formed it may exercise 
the full powers of an individual within or without the state. 

Powers of management are clearly defined and officers and directors will 
no longer be left in their present cloud of uncertainty as to their rights, duties, 
powers and methods of procedure. By-laws may be more easily amended. In 
general, the incorporators may provide for such management by the officers 
and directors as they may see fit. 

Minority stockholders are much more fully protected than under the pres- 
ent Kansas law. Every corporation must hold an annual meeting. Officers 
and directors must make true reports at the annual meeting of the financial 
condition of the corporation. Minority stockholders can call a special stock- 
holders’ meeting. Minority stockholders are protected against fraud in the 
selling of the corporate assets. Upon a merger or consolidation of which they 
do not approve, they must be paid in cash the value of their stock. Upon being 
so paid they can not block the merger or consolidation voted by the majority. 
Cumulative voting is preserved. The stockholder’s right to inspect the books 
or records and list of stockholders is preserved. A definite time is fixed for the 
ceasing of liablity of incorporators and for the beginning of corporate existence 
and corporate liability. Every corporation must maintain a registered office in 
the state where certain records will be kept. 

In addition to the protection of stockholders and increased elasticity of 
management, the rights of creditors are also much better preserved than under 
the existing law. Security holders have a right to vote at meetings of the cor- 
poration under certain circumstances. No sale of assets in fraud of creditors 
is sanctioned. A consolidation or merger does not impair existing rights or 
liabilities. Officers and directors are liable for making false reports and false 
financial statements and for refusing to give creditors information as to the 
total amount of capital stock issued, the amount of stock paid, etc. A corpo- 
ration may not plead ultra vires, want of legal organization, or usury as a de- 
fense to an action, and increased power is given to the courts to enforce the 
rights of stockholders, bondholders and creditors. 

Five hundred copies of the bill as prepared were distributed to lawyers 
throughout the state, and about fifty copies to law firms without the state. 
Suggestions were requested and criticisms invited. The Committee reports 
that not a single Kansas lawyer responded or submitted either constructive or 
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destructive criticism. Suggestions were received, however, from law firms in 
New York, Philadelphia, Boston, Chicago, St. Louis and Kansas City. 

The Legislative Council is expected to make a thorough study of the pro. 
posed Code in conjunction with the Committee of the Bar Association and 
definite action will be taken upon it at the next session of the legislature. 

The Committee to prepare and revise the code consists of the following: 
Charles L. Hunt, chairman, Roland Boynton, Albert Faulconer, Robert C, 
Foulston, B. I. Litowich, Fred J. Moreau, W. E. Stanley, Gilbert H. Frith, and 


Thomas Amory Lee. 


ProsECUTORS 

One sometimes, watching the processes 
of prosecuting attorneys, wishes when a 
new crop comes in that a single prosecutor, 
just one out of the 44, would try to do his 
job in the way the laws and customs of our 
race expect it to be done. 

Practically every prosecutor, when he 
“gets himself a suspect,” becomes at once a 
relentless bloodhound, determined to force 
conviction if it is within his power. He 
feels that his success and reputation depend 
upon the number of convictions he gets. 
His juries sense the merciless, almost vin- 
dictive nature of the prosecution, and fre- 
quently they are antagonized and the pros- 
ecutor defeats his very purpose. 

One can ouly wonder what would hap- 
pen to the prosecutor who might tell his 
jury something like this: 

“This man is brought here because I 
thought I had sufficient evidence that he 
had committed a crime. You, and I, gen- 
tlemen of the jury, shall examine this ev- 
idence in a dispassionate spirit, for after all 
in the last analysis you, not I, must judge 
the evidence. My sole interest is the dis- 
covery of the facts concerning this crime, 
and not the conviction of any certain indi- 
vidual. I must see justice done—even if jus- 
tice requires me to admit my mistake re- 
garding this particular prisoner. 

“You and I are agencies of the court, and 
our duties include the protection of the in- 
nocent as well as the punishment of the 
guilty. Let us, therefore, look to our evi- 
dence carefully; I believe the evidence 
points to this man, else would I never have 
brought him before you. But remember, 
that is only my belief, and is not evidence: 
he is innocent until proved guilty.” 

The defense attorney, of course, would 
fall dead with heart failure after such an ad- 


dress by the prosecution. One can only sur- 
mise what the effect on the career of a pros- 
ecutor would be. 

It seems, however, that a jury thus asked 
to co-operate—not in a vendetta but in a 
sober-minded search for the truth—would 
be more sympathetic to the prosecutor than 
the juries which now listen to a case and re- 
gard it as a sporting battle between the de- 
fense and the prosecution. 

After all, a jury trial is not a contest, ana- 
logous to our formal debates of school days, 
conducted on certain rigid rules whereby 
each side must abide. A jury trial is the 
state, society as a whole, sitting in solemn 
inquisition. The judge is part of the ma- 
chinery of inquiry. The attorneys are not 
there because it is their show, but merely 
to aid their clients in the presentation of 
evidence. It isn’t the attorney’s party, nor 
the judge’s. The proceeding belongs to so- 
ciety, and the sooner society realizes that 
fact and resumes control of its own func- 
tions the better the jury trial will serve its 
purposes.—Editorial in The Boise, Idaho, 
Statesman. 

* * # 

“The initial effort to use a ‘lie detector’ 
in criminal courts of central Ohio met with 
no success when the trial judge in Licking 
County ruled that the instrument was ‘still 
an experiment as far as Ohio courts are 
concerned.’ The attempt was made by the 
prosecution in the case of Clarence House 
and Robert George, charged with breaking 
and entering an uninhabited building. The 
detector, authorities said, showed a marked 
reaction when the defendants were ques 
tioned concerning the robbery, and remain- 
ed inactive when they were questioned 
about other thefts in this section. The two 
were found guilty.” — Ohio Bar Associa- 
tion Report. 
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(Case Comments 


Criminal Law—Intoxicating Liquor—Is the Intoxicating Character of the Liquor a 
Question for the Jury?—The defendant was convicted of possession of “home brew” under 
an instruction that beverage containing three per cent or more alcohol should be consid- 
ered intoxicating. Instruction held not improper as an invasion of the province of the jury. 
City v. Heberling, 1931, 134 Kan. 330, 5 Pac. 2nd, 618. 

The case is of present interest in that it might be said to rule prosecutions for the 
possession or sale of the new 3.2 beer. Insofar as the syllabus seems to hold that home 
brew is intoxicating liquor as a matter of law, and would seem to indicate as a necessary 
corollary that the defendant has no right to establish the contrary through competent 
evidence, the decision is at variance to previous Supreme Court opinions. 

Since 1881 (Laws 1881 Ch. 128, Sec. 10) any spirituous, malt, vinous, fermented or 
other intoxicating liquors are “considered and held to be intoxicating liquors” (Amended 
Laws 1909, Ch. 164, Sec. 4, to read “construed and held to be”) but no court from the 
earliest decision under the Dramshop Act (State v. Volmer, 1870, 6 Kan. 371) until the 
present has ever denied the defendant the right to prove the non-intoxicating character 
of the beverage. That privilege has been expressly vouchsafed in a number of cases (In- 
toxicating Liquor Cases, 1881, 25 Kan. 525; State v. McLafferty, 1891, 47 Kan. 140, 27 
Pac. 843; State v. Schaefer, 1890, 44 Kan. 94, 24 Pac. 348; State v. Tiessedre, 1883, 30 
Kan. 476, 2 Pac. 476; State v. Jenkins, 1884, 32 Kan. 477, 4 Pac. 809) and in one (State 
v. May, 1894, 52 Kan. 53, 34 Pac. 407) Justice Allen said: 

“The statute does not make any liquor intoxicating but prescribes the punishment 
for the sale of those that are really so.” 

All that R. S. 1923, 21-2109, and its predecessors above quoted accomplish is to re- 
lieve the state of the burden of proving in the first instance the intoxicating character of 
the liquor. It establishes but a prima facie presumption, it being without the power of 
the Legislature to establish a conclusive presumption (Railway Company v. Simonson, 
1902, 64 Kan. 802, 68 Pac. 652; Petersilie v. McLachlin, 1909, 80 Kan. 176, 101 Pac. 1014; 
Felix v. Wallace County, 1901, 62 Kan. 832, 64 Pac. 667). 


Highways—Ice and Snow Accumulations as Defect—This action was brought under 
R. S. 1931, Supp. 68-419, against the state highway commission to recover damages claimed 
to have been sustained by reason of an alleged defect in State Highway No. 54, over which 
plaintiff was traveling in an automobile. The defect mentioned consisted of an accumula- 
tion of natural ice, which caused plaintiff's automobile to skid against cement posts of a 
guard rail. In the trial court the demurrer to the petition was overruled and defendant 
appeals. The supreme court, reversing the trial court and sustaining the demurrer, held 
that the defect alleged was not a defect within the meaning of statute, and the state could 
not be held liable unless expressly imposed by statute. 

Tony Gorges v. The State Highway Commission, 1933, 137 Kan. 340. 

This is the second appearance of this case before the Supreme Court. (Gorges v. State 
Highway Commission.) The petition described the defect as the accumulation of ice and 
snow, and the court sustained the demurrer on the basis that the alleged defect was not a 
defect within the meaning of the statute. The plaintiff then amended his petition setting 
forth the same defect, only with a greater number of words and emphasis and additional 
averments of rough, uneven road and deep, icy ruts. In considering this amended petition 
on appeal the court held that the added averments did not involve any different principles 
than were applied in the first appeal and disposed of the case in the same manner. (R.S. 
1931 Supp. 68-149.) 

Recovery in this case is purely statutory, and it is the duty of the court to determine 
whether alleged defects are within the purview of the statute. The court has held that 
holes in the road are a defect (Williams v. State Highway Comm., 134 Kan. 810, 8 P. 
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2nd. 946); that ruts or shoulder of cement slab are a defect (Collins v. State Highway 
Comm., 134 Kan. 278); that failure to adopt sufficient method of giving warning of 
danger due to alteration was within the statute (Story v. Brown Co., 116 Kan. 300, 326 
Pac. 722); that the failure to cause a hedge to be trimmed along the highway was held 
not to be a defect (Bohn v. Rachetto, 118 Kan. 670, 236 Pac. 811). 

The above defects were all the fault of the structure itself and over which the com. 
mission had some control, while here the cause of the injury was the action of the elements 
over which the commission had no control. It has already been decided that the city is not 
liable for damages to one injured from icy condition of sidewalk, where the condition was 
an accumulation of ice which arose from natural causes (Evans v. Concordia, 74 Kan. 70, 
85 Pac. 813), because to hold otherwise would cast upon cities a burden for which they 
are not responsible and greater than their ability to provide for. The same argument has 
equal, if not greater, force when applied to highways as the danger was caused by the rain 
and snow on city streets and county highways alike. It would be an unreasonable burden 
to impose upon the state the duty of keeping every foot of its many miles of highways 
free from the accumulation of ice during the winter months. Winter brings frequent 
storms of rain and snow and sudden and extreme changes in temperature, which defy 
prevention and to hold that liability resulted from these actions of the elements would be 
imposing an impossible duty on the Highway Department. 

The Court further mentions that the statute in question, although in derogation of 
the common law, is not to be strictly construed, but rather to be liberally construed to 
promote its object. (R.S. 77, 109.) It cannot be extended and interpreted to cover duties 
or liabilities which are impossible of performance. 


Husband and Wife—Alimony in Indefinite Amount.—Pursuant to a post-nuptial 
contract, a decree was entered providing for alimony to the plaintiff until her remarriage. 
It was held, that that portion of the decree which provided for permanent alimony in in- 
stallments without fixing a definite aggregate sum to be paid is void. Held further, that 
the contract was in conflict with the statute and of no more validity than the decree. Catren 
v. Catren, 1932, 136 Kan. 864, 19 Pac. 2nd, 134. 

The first holding follows our statute (R.S. 1923, 60-1511), and the conclusion reached 
is in accord with a number of previous decisions. (Noonan v. Noonan, 1929, 127 Kan. 
287, 273 Pac. 409; Conway v. Conway, 1930, 130 Kan. 848, 288 Pac. 566; Harcastle v. 
Harcastle, 1930, 131 Kan. 319, 131 Kan. 627, 293 Pac. 391; Revere v. Revere, 1931, 133 
Kan. 300, 299 Pac. 595.) 

The correctness of the second conclusion may well be doubted, although dictum to 
the same effect is found in the Conway case, supra. The statute provides how alimony is 
to be awarded. It must be payable in money, and the amount must be fixed. It requires 
no argument to prove that payments for an indefinite period elapsing between a divorce 
and the death or remarriage of a party, does not comply with the statute as to a specified 
sum or fixed amount. 

Marriage settlement contracts involve an entirely different question. No statute forbids 
the parties from contracting on any basis that is fair and equitable, and such voluntary 
settlements of property interests have been held to be not only lawful, but commendable. 
(Cowle v. Cowle, 1923, 114 Kan. 605, 220 Pac. 211.) Of course, the contract may be so 
merged in the decree as to lose all vitality (Price v. First National Bank, 1901, 62 Kan. 
735» 64 Pac. 637; Remington v. Hudson, 1902, 64 Kan. 43, 67 Pac. 636; Freeman, Judg- 
ments, 5th Ed., Vol. II, Sec. 546). In such event the contract would fall, not because of 
its inherent invalidity, but because it is “drowned” in the judgment. In the absence of its 
extinction from this cause, it is difficult to understand why a voluntary contract should 
not be enforced in equity to the extent that it is fair and just. (Keezer, Marriage & Di- 
vorce, Sec. 211; 58 Corpus Juris, p. 1058.) 

Negligence—Crossing in Front of Approaching Street Car—Plaintiff, driving her 
automobile, saw a street car approaching, knew how fast it was coming and took no 
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means to prevent a collision because, as she testified, she knew she had plenty of time 

to cross in front of it. Held, the test is not what the plaintiff thought, but what a reason- 

ably prudent person would do under like circumstances. Under the facts, plaintiff was 

ilty of contributory negligence which barred recovery. Keuchenmeister v. Wichita Trans- 
portation Co., 1933, 137 Kan. 344. 

It has frequently been stated that a different rule applies to street and steam railroads. 

In Railway Co. v. Gallagher, 1904, 68 Kan. 424, 68 Pac. 628, after stating that rule, the 


court said: 
“. . . a traveler may cross an electric street railway track in front of an ap- 





















1 Was 
1. 70, proaching car which he plainly sees and distinctly hears and not be negligent.” 
they It will be noted that the distinction there made applies only when the injured party 
has observed the approaching car. When he fails to look, recovery is denied whether the col- 
rain lision is with a locomotive (Railway Co. v. Priest, 1892, 50 Kan. 12, 31 Pac. 674; Reader 
den ». Ry. Co., 1922, 112 Kan. 402, 210 Pac. 1112; Hooker v. Rid Co., 1932, 134 Kan. 762, 8 
vays Pac. 2nd 394), or with a street car (Shelton v. Traction Co., 1917, 99 Kan. 34, 160 Pac. 
ent 977; Cooper v. Ry. Co., 1925, 117 Kan. 703, 232 Pac. 1024; Craig v. Pub. Serv. Co., 1931, 
lefy 132 Kan. 548, 297 Pac. 697). 
be The observation of the approaching street car does not end the obligation of one 
who attempts to cross ahead of it, nor in all instances make the question of contributory 
of negligence one of fact. “If he sees the car coming, the duty arises to make some estimate 
to of its speed and of the distance it has to come before he attempts to cross . . . A man 
es must suffer the consequences if he makes a mistake which a reasonably prudent man 
would not have made.” (Thomas v. Railway Co., 1909, 79 Kan. 335, 99 Pac. 584.) In most 
instances suits brought for plaintiffs who attempted to cross in front of an observed 
il street car have resulted in judgments for the traction company. (Thomas v. Railway Co., 
. supra; Moore v. Railways Co., 1921, 108 Kan. 503, 196 Pac. 430; Gardner v. Topeka Ry. 





Co., 1927, 123 Kan. 262, 255 Pac. 283.) In these cases it was recognized that recovery had 
been permitted in some instances, but the cases were distinguished on the facts. Thus 
in the Thomas case it was said that the plaintiff made no “claim that he was deceived by 
any expectation that the car would slow down or had reduced its speed”. The same rule 
is inferentially recognized in the Moore and Gardner cases. And in the two cases where 
recovery has been sustained, the reason distinctly appears. In the Gallagher case, supra, 
it was held that contributory negligence was for the jury when there was evidence of “an 
unexpected and unlawful acceleration of speed (which) might well deceive a reasonably 
prudent and careful man and delude him into danger”. And in the Marple case, supra, 
it was held that the deceased had the right to believe “that the car was running within the 
limit of the speed allowed by the ordinance”. 

From the decisions it is apparent that the rule announced in the Gallagher case is 
limited to those instances where one seeing the approaching street car (a) had no oppor- 
tunity to observe or judge its speed or (b) where it, unkown to him, was exceeding a 
speed limit or (c) where he was deceived by an expectation that it would slow down or 
had reduced its speed. And, as is pointed out in the case discussed, the courts are not con- 
cerned with the plaintiff's personal attitude or thoughts. The test is the conduct of the 
reasonably prudent person under like circumstances. 



























Real Property—Purchase Money Mortgage—Redemption Period—One B borrowed 
$7,000 in 1924, executing a mortgage on his farm as security. In 1926 he sold the farm 
for $8,000 to Smyth, who paid $500 in cash and assumed and agreed to pay the mort- 
gage. Smyth paid only $1,000 on the mortgage, and in the foreclosure proceedings the 
question arose as to whether he was entitled to a six or eighteen months redemption period. 
Held, the original mortgage not being a purchase money mortgage, an eighteen months 
redemption period should be allowed. (Dawson and Burch, JJ., dissenting.) Verdon State 


Bank v. Smyth, 1933, 137 Kan. 1. 
The decision not only violates the rule that a matter once settled by decision and 
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accepted by the profession and upon which rights are founded, ought not to be disturbed 
except in case of glaring and dangerous error (Weaver v. Gardiner, 1875, 14 Kan. 347; 
Bull v. Kelly, 1910, 83 Kan. 597, 112 Pac. 133), but it paves the way for glaring and 
dangerous results. As is pointed out in the dissenting opinion, the decision is contrary to 
many previous decisions of the court, decided over a long period and accepted and relied 
upon by lawyers and litigants. (Ruf. v. Grimes, 1919, 104 Kan. 335, 179 Pac. 376; Woods 
v. Wolf, 1926, 116 Kan. 56, 225 Pac. 1081; Chastain v. Walton, 1926, 120 Kan. 157, 242 
Pac. 479; Lawrence Natl. Bank v. Howard, 1928, 125 Kan. 85, 262 Pac. 562; Langworthy 
v. Martin, 1930, 129 Kan. 159, 281 Pac. 879). Not only is the result reached in the case 
discussed contrary to that in the previous decisions, but the reasoning entirely upsets 
purpose of the shorter redemption period as fixed by the legislature and interpreted 
by the court. In the Langworthy-Martin case, supra, the decision points out that (a) it 
was not essential that the security as originally given be for the purchase, but that a pur. 
chase money mortgage might arise by the assumption of a mortgage in conveyance and 
(b) that the chief concern of the statute is whether the purchaser has actually paid one- 
third of the purchase price. It was there said: 


“If their entire stake in the property is less than one-third of the purchase price, 
then a leniency of six months for redemption after foreclosure is all they should have.” 
Some of the results which are sure to follow this decision are: 


(1) The trafficking in equities of redemption by unscrupulous traders as the expense 
of mortgages. 

(2) The retarding of building operations for the reason that mortgage and loan 
companies will be reluctant to finance a building on vacant property where it is to be 
subsequently sold on a small down payment. 

(3) The destruction of the value of mortgages made by mortgagees in reliance upon 
the former decisions of this court. 

It seems too clear for argument that a decision which is fraught with such almost 
certain results should not be permitted to overrule the previous sound position taken 
by the court. 


Workmen’s Compensation Act—Demand.—The adjuster of an insurance carrier 
called on the claimant and took his written statement. Compensation was discussed, and 
the adjustor told him that he would “have a hard time getting compensation”. The claim 
for compensation was not filed within go days of the accident, but it was filed within 
go days of the time medical treatment was furnished. It was held: 


“The suggestion that the surgical treatment and care given by respondent’s physi- 
cian which extended until the time of the hearing before the examiner justifies an 
inference that respondent was acknowledging its liability and thereby waiving the 
statutory demand is disapproved. Neither did claimant’s written statement to the ad- 
justor as to how the accident occurred constitute the statutory demand.” 

Sayers v. Colgate-Palmolive-Peet Co., 1932, 134 Kan. 872, 8 Pac. 2nd., 383. 


* * * 


The adjustor of an insurance carrier called on the claimant and took his written 
statement, and the matter of compensation was discussed. The claim for compensation 
was not filed within go days of the accident, but was filed within go days of the time the 
last medical treatment was furnished. It was held that the written statement furnished the 
insurance adjustor met all the requirements for a demand that, 


“The furnishing of medical aid to an injured employee constitutes the payment 
of compensation and a written claim for compensation filed within ninety days of 
the last furnishing of medical aid is filed in time.” 

Richardson v. National Refining Co., 1933, 136 Kan. 725, 19 Pac. 2nd., 131. 
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Banks — County Commissioners — Reor- 
ganization of Failed Banks—Authority of 
Commissioners —Where a bank in which 
county deposits have been made, failed the 
question was presented as to whether or 
not the board of county commissioners, in 
order to conform with the reorganization 
plan of such bank had authority to transfer 
50% of the assets of such bank, including 
the county deposits, to trustees and to exe- 
cute a release of the bank for any liability 
for the remaining 50% of such deposits, 
and authorizing the bank to pay the 50% 
of the deposits in the possession of such 
trustees to the legal claimants thereof, in 
this case the board of county commissioners, 
in installments over a period of 46 months 
in time. HELD: the board of county com- 
missioners had no authority to enter into 
such a reorganization agreement or to bind 
the county thereby or to consent to the pro- 
posed postponement of the payment of any 
part of the county deposits. — 4/17/33 
Coldwater, Kansas. 


Insurance — Hospital Membership Cer- 
tificates. — The presented claim provided 
for an annual payment of $9.00 in addition 
to the membership fee of $1.00 to be paid 
by the members of the Methodist Hospital 
Association located at Ft. Worth, Texas, by 
the terms of which the individual members 
in good standing whose membership and 
annual fees were fully paid would be en- 
titled to hospitalization within certain lim- 
itations. HELD: The proposed plan was 
in effect a contract for insurance and the 
hospital association, in order to do business 
within the state of Kansas, would be re- 
Guired to comply with the Kansas insur- 
ance statutes. — 4/6/33 Building. 


Corporations — Capital Stock — Non- 
par Value Stock. — HELD: That cooper- 
ative farm societies may upon a proper 
compliance with the statutes issue nonpar 
value stock. — 2/2/33 St. Marys, Kansas. 


SYLLABI OF OPINIONS OF THE ATTORNEY GENERAL 


Syllabi of Opinions of the Attorney General 





Taxation — Remission of Penalties — 
Mortgagor — Mortgagee. — HELD: Under 
authority of Senate Bill No. 67, Session 
Laws of 1933, all penalties imposed by the 
reason of nonpayment of taxes prior to 1932 
are cancelled. This, however, does not ap- 
ply to delinquent taxes for the year 1932 
unless the real estate has been sold for de- 
linquent taxes for the year 1932 and is 
now held by the county under the pro- 
visions of Chapter 277, Session Laws of 
1921 (R. S. 79-2324, et seq.) Under the 
wording of this statute either the mort- 
gagor or the mortgagee might redeem the 
property sold for taxes.—2 /17 /33, 2/25/33 
Sharon Springs, Kansas. 


School Teachers — Contracts of Employ- 
ment — Cash Basis Law. — Where con- 
tracts of employment of school teachers 
do not expire until May 25, the question 
has been raised as to whether or not 
such contractual obligations should be fund- 
ed as indebtedness in accordance with the 
provisions of House Bill 745, Session Laws 
of 1933. HELD: that where the school 
board had sufficient funds with which to 
pay the obligations existing by virtue of 
such contracts of employment such sums 
should not be funded as an indebteness. 
However, where such school boards would 
be required to assume an indebtedness in 
order to pay the school teachers in accord- 
ance with the terms of their contracts of 
employment, in addition to existing bonded 
and funded indebtedness of school boards, 
such contracts or the amounts of money due 
to the school teachers under such contracts 
should be funded as an indebtedness in ac- 
cordance with the provisions of House Bill 
No. 745, the same being the so-called Cash 
Basis Law. —4 /13 /33 Paola, Kansas. 


Oil and Gas — Mineral Deeds — Oil and 
Gas Leases — Taxation. — HELD: Under 
authority of section 79-420, R.S. 1923, non- 
producing lands under which the oil and 
gas or other mineral interests had been sev- 
ered by a deed, were taxable. — 3/8/33 
Larned, Kansas. 
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Among Ourselves 


A new law partnership of Tincher & 
Raleigh, composed of J. N. Tincher and 
Clyde Raleigh, has been formed, with of- 
fices at 302 First National Bank Building, 
Hutchinson, Kansas. 

* * * 


C. O. Pingry of Pittsburg, Kansas, and 
wife, were in an automobile wreck near 
Joplin, Missouri, the middle of March. 
Both are now getting along nicely, al- 
though Mr. Pingry was in the hospital 
suffering severe bruises for a couple of 
weeks. Mr. Pingry represents the insur- 
ance company which carried the liablity in- 
surance on the truck with which the Ping- 
ty car collided, and he is somewhat per- 
plexed if he shall be compelled to under- 
take to reconcile his testimony as a witness 
with his contentions as attorney for the 
truck driver. 

i * * * 

George L. Stevenson of Pittsburg, who 
has been quite ill for severat weeks is re- 
ported to be improved. 

* * * 

Judge George L. Hay, Judge of the 24th 
Judicial District, was confined to his bed 
and unable to hold the March term of court 
at Pratt. No jury was called for the March 
term in Kingman County and Judge Hay 
was able to dispose of the court business 
and has apparently recovered and has now 
opened the regular April term at Anthony. 


D. F. Stanley, a member of the local Bar 
of Mankato, has been re-elected Mayor of 
Mankato, succeeding himself for the third 


consecutive term. 
* * e 


Adin M. Downer, son of the late Geo. J. 
Downer, former Judge of the 32nd Judicial 
District, is a recent graduate from Wash- 
burn Law School and has opened an office 
for the practice of law in Syracuse. 

* * * 

Judge Harry E. Walter, of the 32nd Judi- 
cial District, has been seriously ill since last 
December with asthma, resulting from hay 
fever. Complications resulting have made 
this case very serious. In February, Judge 
Walter went to Oklahoma City to consult 
Dr. Balyeat, a specialist, and then went from 


there to Texas in the hope that the milder 
climate would be of benefit. He has been in 
different portions of that state and recent re. 
ports are that he is somewhat improved and 
itis hoped that he will soon be able to return 
home. During the absence of Judge Walter, 
Judge Karl Miller, of Dodge City, has held 
regular terms of court at Syracuse and 
Dighton. Judge R. H. Beals, of St. John, 
held the regular term of Court at Scott City 
and R. S. Field, of Syracuse, substituted as 
Judge Pro Tem at the regular term in 
Kearny County. The judges of adjoining 
districts have held court on motion days 
where possible and where not possible a 
judge pro tem has been elected to take 
Judge Walter’s place. 
* * * 

A. R. Hetzer, of Lincoln, for a number of 
years County Attorney of Kearny County, 
and one of the older practicing attorneys in 
Western Kansas, has been seriously ill at 
his home for several weeks, the latest com- 
plication being a carbuncle on the back of his 
neck. His condition has been at times quite 
serious but later reports indicate his condi- 
tion is somewhat improved. 

* * * 

At the recent municipal election John A. 
Etling, of Kinsley, was elected to a four- 
year term on the Kinsley Board of Educa- 
tion. 

= e * 

County Attorney and Mrs. Jerome K. 
Wilson, of Kinsley, are the parents of a son, 
born March 4, 1933. He has been named 
Kermit Lewis Wilson. 

* + * 

Judge Roscoe H. Wilson, Jetmore, Judge 
of the Thirty-third District and member of 
the State Judicial Council, is recovering 
from the effects of a recent nasal operation. 
He has been prevented from attending to 
his duties regularly, but hopes to regain his 
full strength very soon. He was in St. An- 
thony’s Hospital at Dodge City for a short 
time. 

* id * 

Roscoe E. Peterson, of Larned, has an- 
nounced his withdrawal from the firm of 
Finney & Peterson and that he has opened 
an office for the general practice of law at 
5014 Broadway, Larned. 
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AMONG OURSELVES 


Mr. J. H. Jenson, of Oakley, has been ap- 

inted a member of the Commission of 
Labor and Industry by Governor Landon to 
fill the position on such Commission lately 
occupied by Mr. Harry C. Bowman, of 
Newton, whose term expired. It is reported 
that Mr. Jenson will still retain his residence 
in Oakley and membership in the law firm 
of Spenser & Jenson of that place. 

* * * 

Mr. W. B. Crowther, of Salina, has been 

appointed attorney for the State Tax Com- 


mission. 
* * * 


Friends of W. H. Wagner, of Wakeeney, 
who has been quite ill for the past several 
weeks will be glad to learn that Mr. Wag- 
ner is greatly improved, and now able to be 
out of doors and likely will soon be able to 
seturn to his office. 

* 


D. E. Reber, of Morrill, member of the 
Brown County Bar and member of the 
House of Representatives, while attending 
the last session, was struck by an automo- 
bile while returning from an evening ses- 
sion to his room. His leg was broken. He 
was taken to Christ’s Hospital and has since 
recovered sufficiently to return home. 

* * * 


Dancegrovus Diet 


In a case recently tried in the district 
court in Wichita, the following question 
was asked of and the answer returned by 
a colored doctor: 

Q. Isn’t it true that the principal use of 
the Wasserman test is to find out whether 
syphilis is present? 

A. That is the reason it is called that but 
I don’t use it. A man can have 4-plus, 
they tell me, from eating a big meal of 
corned beef and cabbage and in twenty-four 
hours, they will have it. 

* * * 


The last term of Federal Court at Topeka 
has been held in the old post office building 
at the corner of Fifth and Kansas Avenue. 
The term of Federal Court which convened 
on April ro was held in the new court room 
in the east wing of the new Federal Build- 
ing covering the site of the old building and 
additional ground to the east. A fine li- 
brary room immediately back of the court 
room connects the chambers of Judge Hop- 
kins and Circuit Judge McDermott. 
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The annual meeting of the Topeka Bar 
Association was held February 25th, 1933- 
Mr. Bennett R. Wheeler was elected Pres- 
ident, and Frank Flack re-elected Secretary- 
Treasurer. Senator Henry J. Allen, Justice 
Walter Thiele, Douglas Hudson, of Fort 
Scott, and Speaker Will Vernon, of the 
House of Representatives, were the speakers 
at the meeting besides local attorneys. 
A portrait of Judge Otis E. Hungate was 
unveiled and presented to the Bar 
Association and is now hanging in the 
First Division of the court room of Judge 
Kline. Oil portraits of all the judges of 
the District Court of Shawnee County from 
the beginning to the present time, with the 
exception of a judge in the seventies and of 
Judge Kline, are on the walls of the various 
court rooms. 

* * * 

J. Earl Farrish, of Topeka, a graduate of 
Washburn College and an associate of State 
Senator J. Glenn Logan, died on November 


12, 1932. 
* * 

On February 4, 1933, former Chief Jus- 
tice Frank Doster delivered the memorial 
address at the services for the late Cap’t 
Patrick H. Coney, who, next to Judge Dos- 
ter, was the last surviving lawyer of Shaw- 
nee County who had served in the Civil War. 
judge Doster’s remarks were so impressive 
that the Bar Association ordered them fram- 
ed and hung in the court room. 

* * * 

At a meeting of the Topeka Bar Associ- 
ation on April 15, President Wheeler ap- 
pointed the following committee for the 
entertainment of the State Bar Association 
in Topeka on May 26th and 27th: Ralph 
T. O’Neil, chairman, T. M. Lillard, John 
F. Kaster, B. J. Lempenau, and Howard 
Becker. Funds for the entertainment of the 
State Bar Association have already been 
raised. All meetings of the Association will 
be held at the Hotel Jayhawk. On account 
of the economic depression, the entertain- 
ment will not be as elaborate as usual. 

* * 

Ralph T. O’Neil has been in Washington, 
D. C. upon Federal patronage matters dur- 
ing the last ten days. 

* * 

Judge and Mrs. George T. McDermott 
are leaving for a motor trip to Washington 
in a few days. 
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John D. M. Hamilton, Republican Nat- 
ional Committeeman, has recovered from 
his illness and is now back at work. He 
was operated upon for appendicitis about 
three months ago. 

* * * 


Judge William R, Smith, who resigned 
on July 1, 1905, as Justice of the Supreme 
Court to become General Attorney for Kan- 
sas of the Santa Fe Railway, and who was 
succeeded by Judge Silas W. Porter, will 
retire on May rst after twenty-eight years of 
service. 

* * * 

Bruce Hurd, formerly of the law firm of 
Lillard, Hurd, & Eidson, of Topeka, and 
formerly assistant general attorney for Kan- 
sas for the Union Pacific, has been appoint- 
ed as general attorney for Kansas for the 
Santa Fe Railway, effective May 1st, when 
he will succeed Judge Smith. Mr. Hurd is a 
nephew of the late A. A. Hurd, who was 
general attorney for Kansas for the Santa Fe 
prior to Judge Smith. 

* * = 

Mr. T. M. Lillard has announced that 
the vacancy in his firm caused by the ap- 
pointment of Bruce Hurd as general attor- 
ney for the Santa Fe, will be filled by the 
promotion of O. B. Eidson and the taking 
into partnership of Olin Buck, and the firm 
now becomes, Lillard, Eidson, & Buck. 


Former Chief Justice Frank Doster, aged 
§6, died on February 25, 1933, of paralysis. 
The day that he was stricken he was visit- 
ing with his nephew, Rep. John H. Riddle, 
of Marion County in the House of Repre- 
sentatives and discussing new legislation 
with him. Judge Doster was the last sur- 
viving soldier of the Civil War at the To- 
peka Bar. He was born in Morgan County, 
Virginia, on January 19, 1847. At the age 
of fifteen he inlisted in the 11th Indiana 
Cavalry in the Civil War, and after the war 
was over he was sent with his cavalry reg- 
iment along the Santa Fe Trail in Kansas 
in 1865. He was elected to the legislature 
in 1872 from Marion County, and in 1885 
was appointed a judge of the District Court 
of Marion County, to which position he 
was elected at the next election. In 1897 
he was elected Chief Justice and served for 
six years. Upon his retirement, he became 
associated with the law firm headed by the 


late Bailey P. Waggener, of Atchison, and 
was associated with the firm for four years, 
He is survived by his widow, his daughter 
Irma, his sons, John and Col. Chase Dos. 
ter, United States Army, and by three 
grandchildren, the children of his deceased 
son, the late Capt. Wade Doster, U, §. 
Army. 
* * * 

Mr. Daniel McCarthy, Mankato attorney 
and State Senator, and Miss Kathryn 0’. 
Loughlin, Hays attorney and first United 
States Congresswoman from Kansas, were 
married at 9:00 o'clock, Saturday morning, 
February 4. The ceremony was performed 
in Hyacinth church, located on the 0. 
Loughlin ranch northwest of Hays. 

Miss O’Loughlin had never met Mr. Mc- 
Carthy until the primary campaign of the 
past fall. One day she walked into his of. 
fice and asked his support in her contest 
for the candidacy. “I’m sorry,” said the man 
who was to become her husband, “but there 
are two candidates in my own district. | 
have pledged my support to one of them 
and must keep my word.” 

Both the bride and groom are well 
known to Jewell county folks, as Kathryn 
O'Loughlin made an aggressive campaign 
in this county in her race for congress. 
Dan is a Mankato boy and has been a prom- 
inent Mankato lawyer for many years. He 
is a graduate of the University of Nebraska 
and a member of Sigma Chi fraternity. Mrs. 
McCarthy is a graduate of the University of 
Chicago, has practised law and has a color- 
ful political background. 


Due to the efforts of the junior members 
of the Bar, The Wichita Bar Association has 
suddenly come to life with an enthusiasm 
which bids fair to result in considerable ben- 
efit to the members of the Bar as a whole. 

Weekly luncheon meetings are held every 
Saturday at 12:15 in the Grill of the Hotel 
Lassen. A member is given charge of the 
program for one month and the talks and 
discussions of matters of interest to the Bar 
are looked forward to with much interest. 

Among other matters of interest, Judge 
Jochems explained the new provisions of 
the bankruptcy act. A fee schedule has 
been under discussion. At a recent meeting 
the legality of beer in Kansas under recent 
congressional legislation was considered. 
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From Other States 


Hawant Apopts Bar STANDARDS 
A recent rule, promulgated by the Su- 
e Court of the Territory of Hawaii 
makes that jurisdiction the first one to 
adopt in full the standards of the American 
Bar Association. The rule provides that, 
effective in 1936, applicants for admission to 
practice in the Supreme Court must be 
graduates of law schools approved by the 
American Bar Association in order to be 
digible for the bar examination. This rule 
does not apply to candidates seeking a li- 
cense to practice in the district courts of the 
Territory. 

The attorney general of Hawaii, Mr. Har- 
ry R. Hewitt, who is also a member of the 
Committee on Bar Examinations, was pres- 
ent at the last meeting of The National Con- 
ference of Bar Examiners in Washington. 

A portion of the new rule is as follows: 

Rule 15: Admission to the Bar 

“rt, Every applicant for admission to the 
bar shall file with the clerk a verifed ap- 
plication setting forth his name, age, nation- 
ality, last place of residence, the character 
and term of his study, from what institu- 
tion of law he has been graduated, and with 
what degree. If he has been admitted to 
practice before the highest court of any 
other state, territory, or country, he shall 
state whether or not he has been the sub- 
ject of any investigation or proceeding for 
professional misconduct. Said application 
shall also set forth all matters appertaining 
to the applicant’s qualifications for admis- 
sion as in these rules require or as required 
by the laws of the Territory of Hawaii. Said 
application shall be accompanied by the 
recommendation of at least two attorneys of 
this court and by such other documents or 
information as may be called for by the 
court or by the Board of Examiners under 
the sanction of the court. The recommen- 
dations required must set forth how long a 
time, when and under what circumstances 
those making the same have known the 
applicant. The court must be satisfied of 
the good moral character of the applicant 
before he can be admitted to any examina- 
ton. 

“All applications shall be filed on or be- 
fore the rst day of August of each year, and 


the statements contained therein shall be in- 
vestigated by the Board of Examiners who 
shall report the results of their investiga- 
tion to the court not less than five days prior 
to the date set for examination. 

“2. No applicant, except as hereinafter 
specified, who is not a graduate of a law 
school approved by the Council of the 
American Bar Association on Legal Educa- 
tion and Admissions to the Bar shall be ad- 
mitted to practice in this court; provided 
that students now enrolled in other law 
schools, who intend to practice in Hawaii, 
may be admitted to all examinations held 
prior to 1936, if they shall comply with all 
cther requirements for admission and shall 
file notice with the clerk not later than Jan- 
uary Ist, 1934, of their intention to practice 
in Hawaii, and provided, further, that a for- 
eign attorney, being an American citizen, 
who is not a graduate of a law school ap- 
proved by the aforesaid Council, but who 
has actively practiced law for ten of the 
eleven years immediately prior to his appli- 
cation, shall be eligible for examination and 
admission. Service as a judge of a court of 
record shall be considered the equivalent of 
active practice of law within the meaning 
of these rules. A foreign attorney, whether 
an American citizen or not, may be permit- 
ted to associate himself with a member or 
members of the local bar in the presentation 
of a specific case at the discretion of the 
presiding judge or judges. 

“3. Every applicant must pass an examin- 
ation which satisfies the court that he has 
the legal and educational qualifications en- 
titling him to be admitted to practice as an 
attorney before the court. The capacity of 
the applicant to read, write and speak the 
English language correctly and fluently 
shall be a necessary qualification.” 

* * * 

The New York Times of Thursday, 
March 23, 1933, carries the following tele- 
gram from Bridgeport, Connecticut, uphold- 
ing the right of the Connecticut State Board 
of Bar Examiners to designate approved 
schools for law students: 

“Bridgeport, Conn., March 22. — The 
right of the State Bar Examining Commit- 
tee to designate approved schools for law 
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students was upheld today by the Supreme 
Court of Errors in deciding the case of 
Jacob Rosenthal. 

“The committee refused to certify Rosen- 
thal for admission to the bar after he had 
passed the examination, on the ground that 
the evening classes of the Brooklyn Law 
School, of which he is a graduate, were not 
on the approved list of schools. 

“In its answer to Rosenthal’s petition the 
committee declared that the applicant had 
full knowledge of the status of the evening 
classes of the Brooklyn Law School, and 
that he would not have been permitted to 
take the examinations had he stated in his 
application he was a graduate of those 
classes.” 

* * * 

The arrival of three Southern states in 
the integration column is significant. Ala- 
bama’s example affords a powerful leverage. 
In that state, and in Mississippi, racial dif- 
ferences were not permitted to interfere 
with the ambition for an inclusive bar as 
successor to the voluntary State Bar Associa- 
tion. In Virginia the effort has been along 
the lines of a separate inclusive and statu- 
tory organization to perform the work for 
which the voluntary association is least 
fitted. In some respects the North Carolina 
law resembles the bill which has been three 
times in legislature in Virginia. 

* * * 

In most of the bar acts there is a section 
which makes it a misdemeanor for a person 
to practice law who is not licensed and in 
good standing. This would seem quite un- 
necessary as protection against a lawyer who 
kas failed to pay his dues at the specified 
time. It was stricken from the North Caro- 
lina bill before introduction. This act pro- 
vides the usual disciplinary measures and 
gives full power to an examining board, 
headed by the Chief Justice of the Supreme 
Court, to lay down rules governing admis- 
sion. The board of governors are to be selec- 
ted at open meetings of the lawyers in the 
twenty judicial districts, This face to face 
election will assure selection of the candi- 
date who is acceptable to the majority of 
those who attend the meeting. 

* * * 

In the Missouri bar bill this year a valu- 
able contribution was made to the theory of 
selecting governors. There are but three dis- 
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tricts, in which twelve governors will be 
elected by mail voting. This will enable 
country lawyers, if they choose, to prevent 
the lawyers of the largest cities from con. 
trolling affairs. It should prove an accep. 
table check upon the ambitions of lawyers 
who might try to use the powers of the 
board for improper purposes. While on this 
matter of selecting officers it is a curious 
fact that North Dakota has never adopted 
mail voting. The explanation appears to be 
that the election has been considered a fea- 
ture to attract members to the annual con. 
vention. In some states the members at 
home elect only governors and the conven- 
tion chooses the president and other officers, 
to become ex-officio members of the board, 
But in the past two or three years the North 
Dakota State Bar has encouraged the 
growth of district associations whose presi- 
dents are considered the right men to be 
elected as governors. This amounts, in the 
long run, to the North Carolina idea, and 
tends to stimulate interest in local bodies, 
* * * 


The Wyoming bar bill, which was de- 
feated recently, contained sections similar to 
those in the Idaho and Utah acts under 
which judicial councils were created by the 
state bars. The assumption naturally is that 
eventually the legislature will be made to 
see the value and economy of judicial coun- 
cil advice and will assume the expense. Such 
2 council, operated at small expense, can 
perform a very valuable work, not least of 
which lies in drawing the attention of all 
lawyers to needed changes in judicature, in- 
cluding those requiring constitutional 
change. The present keen interest in gov- 
ernmental economy calls for just such care- 
ful study and counsel as is afforded by ju- 
dicial councils. 

* * * 

The North Carolina bill was amended in 
legislature to permit a lawyer convicted by 
the board of improper conduct to demand 
a jury trial. It appears unlikely that there 
will be many such respondents who will 
relish the publicity thus made possible. In 
Alabama the jury trial for accused lawyers 
has recently disappeared through a decision 
of the Supreme Court in the matter of Von 
L. Thompson. The principal question was 
whether a territorial law giving the right to 
a jury trial in such a proceeding could be 
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included among those preserved inviolate by 
the constitution. The opinion reviews the 
law in many states and shows that a disbar- 
ment proceeding is a matter sui generis, en- 
tirely within the power of the Supreme 
Court. It also sustains the validity of the bar 
act and the procedure therein defined.— 
American Bar Association Journal. 
* * % 

The Cincinnati Law School will hold 
ceremonies to take place on the afternoon 
and evening of June gth in commemora- 
tion of the One Hundredth Anniversary of 
the founding of the school. Not only has 
this law school a record in connection with 
the profession of which it may be proud, 
but it likewise numbers among its alumni 
some of the most illustrious members of 
the American Bar. 

* * a 

The Annual Meeting of the American 
Judicature Society was held on May 3rd at 
the Mayflower Hotel in Washington. One 
of the most important matters which came 
before the meeting to which the Society is 
devoting particular attention is the matter 
of judicial selection. Hon. Homer S. Cum- 
mings and Prof. Edson R. Sunderland 
spoke at the Annual Dinner presided over 
by the president, Newton D. Baker. 

* * * 

The Eleventh Annual meeting of the 
American Law Institute was held in Wash- 
ington, D. C. May 4th, 5th, and 6th. At 
this meeting the Proposed Final Draft of 
Agency was before it for adoption as the 
Official Restatement of the Law of Agency. 
There was also submitted with a view to 
criticism and suggestion, the following 
tentative drafts: Property Tentative Draft 
No. 4; Torts Tentative Draft No. 10: 
Torts Tentative Draft No. 11; Trusts Ten- 
tative Draft No. 4. The meeting of Thurs- 
day, May 4th, was addressed by the Chief 
Justice of the United States. 

* * e 

Three more states have joined the in- 
creasing list of those states that have won 
their fights in securing charters for their 
integration. These states are Washington, 
Arizona and North Carolina. A list of 
such states now having such acts with the 
years of their adoption is, as follows: North 
Dakota, 1921; Idaho, 1925; Alabama, 1925; 
New Mexico, 1925; California, 1927; Nev- 
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ada, 1928; Oklahoma, 1931; Utah, 1931; 
South Dakota, 1931; Mississippi, 1932; 
Washington, 1933; Arizona, 1933; North 
Carolina, 1933. Three additional states, 
Montana, Texas and Michigan, still remain 
to be heard from. 

In Oregon and Missouri similar acts were 
defeated in the legistature by the very nar- 
rowest margin. In Kansas the proposed bill 
was not defeated, but was not pressed in the 
1933 session of the legislature, due to the 
fact that its success might have been jeop- 
ardized by the demands upon the legis- 
lature to deal with too many immediate 
pressing matters. 

“There is a growing sentiment among 
Illinois lawyers that the salvation of the 
profession lies in an integration based upon 
one hundred percent membership. Two 
serious difficulties intervene. In view of 
the well established law in that state that 
the legislature cannot force the hand of the 
supreme court (In re Day) doubt is felt 
whether a bar organization act of the ac- 
customed sort would be held constitutional. 
Doubt is also justified as to the success of 
the usual form of organization in a state 
having about 12,000 lawyers (nobody 
knows how many there are) a con- 
siderable proportion of whom have nev- 
er joined any bar association or otherwise 
shown a disposition to take a responsible 
part in respect to professional duties. It 
might be said, however, that a large share 
of these non-participants are doubtless 
worthy members who would welcome a 
democratic organization if assured that there 
was at the same time powers commensurate 
with the task. The doubt, so far as justified, 
relates to the possibility that some portion of 
the profession would not be automatically 
made dutiful and responsible by force of 
legislation. 

“This was the keynote of opposition to 
bar integration some years ago in New 
York. It should be conceded that New 
York, and to a lesser degree Illinois, are on 
a different footing from a majority of the 
states. However great his faith, one cannot 
say dogmatically that the swift transition 
from irresponsibility to atruly integrated bar 
could be safely accomplished through or- 
ganization based upon an_ uncontrolled 
democratic suffrage. California’s experience 
has shown that there are lawyers, notably in 











324 The JourNaL 


the larger cities, who would destroy bar 
integration if their votes were sufficient in 
number. No fear need be felt for California. 
The bar is winning its fight there and 
growing more secure every year. Complete 
cessation of scheming will come only when 
the unassimilable element passes from the 
scene. The new members are enlightened. 

“But it is possible to meet both of these 
objections and by a single line of action. 
The organization of the bar can be effected 
without legislation through rules of the 
supreme court; and these rules may specify 
a mode of selecting officers which insures 
the permanency of a board of governors of 
the responsible sort. The latter need can 
be met in various ways. The most extreme 
would be to have the supreme court appoint 
members of the governing board, and this 
is entirely feasible. Or the board could 
make nominations directly, or through an 
appointed committee. With the whole 
matter in the hands of the supreme court 
there would at least be assurance of com- 
plete success. The details of regulation can 
be worked out at leisure and corrections 
made whenever the need may appear. 

“In view of this situation it is of great 
interest to note that Mr. Paul O’Donnell, 
of the Chicago Bar, has submitted for pub- 
lication draft rules as a basis for discussion. 
He has found a very ingenious and effec- 
tive mode for organizing the Bar with an- 
nual registration as a part of the plan. While 
the theory of this approach would not ap- 
ply equally to other states, it could be 
adapted by an act of legislature directing 
the supreme court to formulate rules.”— 
Journal of the American Judicature So- 
ciety. 

“The Utah State Bar, at its annual meet- 
ing in January, received a report from its 
committee on judicial selection which em- 
bodied interesting proposals. The commit- 
tee recommended that the governor appoint 
to the supreme court from a list of five 
nominees, and to the district court from a 
list of three, these lists to be determined by 
the Bar according to its own rules; also that 
judges should be reappointed after one such 
term unless a charge of failure to discharge 
the duties of office should be sustained by 
two-thirds of the standing committee of 
members of the Bar appointed annually by 


the supreme court. The terms of office 
were not altered. 

“The Utah State Bar completes its con. 
vention in a single day, but economizes 
time by dividing into sections, which cop. 
sider and pass upon committee reports at 
luncheon. The section on judicial selec. 
tion modified the committee’s plan as set 
forth by recommending that the legislature 
be empowered to fix terms, for the supreme 
court from eight to twelve years, for the 
district court from four to six years. Also 
that reappointment depend upon a vote by 
the Bar, for the supreme court only candi. 
dates among the high five being eligible, 
and for the district court those among the 
three highest in the polling. 

“The plan as altered was approved by the 
State Bar, the vote being 108 to 63.”— 
Journal of the American Judicature Society, 

* * * 

“Only a trifle over twenty percent of the 
applicants passed the February, 1932, Bar 
examination in California. It happened 
that every single applicant who had receiv- 
ed a law degree from Leland Stanford, 
University of California or University of 
Southern California, passed the exanmi- 
nation. 

“It was but natural that a storm resulted, 
especially when the newspapers played up 
the results as a sensation and invited com- 
ments. It appears now that California has 
twenty-three law schools. Imagine a single 
jurisdiction with twenty-three law schools! 
Just stop a moment and envisage this scene; 
consider how competition increases the vol- 
ume of business, and if that business in- 
volves a mystery, competition lowers the 
quality of the product. Think of all the 
profit-seeking law schools and their bitter- 
ness, and the feelings of the scores of in- 
structors in the less fortunate schools, and 
their opportunities for raking the board of 
examiners. 

“Well, it happens that the law teachers 
have an annual conference and in 1932 it 
was held on the day preceding the State 
Bar convention. That enabled the examin- 
ers to put in their defense. They showed so 
conclusively that there had been no un- 
fairness in the conduct of the examination 
or the marking of papers that the confer- 
ence forthwith voted a resolution of ‘ab- 
solute confidence’. 
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“California has an admission problem 
more difficult, in some respects, than any 
other state. From 1920 to 1930 there were 
1656 alleged lawyers admitted who made a 

ima facie showing that they had practiced 
three years out of the preceeding ten in 
some other state, and were of good moral 
character. Many came from states having 
low standards, or none at all. There was 
much intentional fraud in the letters of 
recommendation. ‘One man was admitted 
who came almost directly from Fort Leav- 
enworth, where he had been incarcerated 
for violating the national banking act, and 
he had letters from the judges of his state.’ 
This lawyer ‘immediately organized a bank, 
which engaged in certain irregular practices 
and failed.’ Many of the foreign applicants 
had been obliged to leave their states to 
avoid disbarment, but had been assisted to 
get a new start in California. That, under 
the name of reciprocity! 

“Under the present law and supreme 
court rule a remedy is afforded. The for- 
eign applicant must register three months 
before examination and must pay a fee of 
§roo. He will be examined on California 
procedure, constitutional and statutory law. 
There will probably be few of the shoddy 
gentry who will risk $100 on their know- 
ledge of California’s constitutional law. 
The money is intended to permit of a 
thorough investigation of the applicant 
back home. It occurs that however anxious 
proprietary schools may be to have admis- 
sion requirements kept low, they will not 
oppose appropriate rules concerning out- 
siders, 

“In this connection it should be added 
that in some jurisdictions a fee of $100 
would be considered too small. In British 
Columbia, for instance, an applicant who 
is a resident, but who studied in another 
province, pays a fee of $500 and if he 
studied in England he pays $1000. British 
Columbia gets along with only one law 
school and it protects that school.”—Journal 
of the American Judicature Society. 


* * & 
Among the first bills introduced in the 
Senate of the 1933 Illinois Legislature were 
seventy-six recommended by the Judicial 


Council of that state. 
* * . J 


It is estimated that in this Year of De- 
Pression, 1933, over 150,000 pages of new 
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law, statutes and decisions, will be pub- 
lished in the United States No Duplicate 
publications are included This is a lot of 
steady reading for the ordinary lawyer. As 
some court has put it, “the solitude and quiet 
leisure of several Arctic winters are nec- 
essary for the task.” Outside the unusual 
amplitudes of time afforded by an Arctic 
winter, however, what lawyer can any long- 
er pretend to keep up with the procession 
of the printed law? 
* * * 
Jupce Merritt E. Oris Becomes Presi- 
DENT oF K. C, ScHoor oF Law 

“At a called meeting of the faculty of 
the Kansas City School of Law, Saturday, 
March 11, 1933, Hon Merrill E. Otis, Judge 
of the United States District Court of the 
Western Division of Missouri, was unan- 
imously elected President of the Kansas 
City School of Law, to succeed Hon. San- 
ford B. Ladd, who was thereupon elected 
President Emeritus. Mr. Ladd retired from 
the Presidency of the Kansas City School of 
Law on account of his advanced years and 
failing health and was elected President 
Emeritus in recognition of his many years 
of acceptable, loyal and able service as a 
lecturer and as president of the Law School. 

“With the requirement of two years of 
college as a condition of enrollment and 
the election of Judge Otis to the Presidency, 
it is believed that this Law School Faculty 
is maintaining its high standard of legal 
learning, leadership and in widely known 
educators and leaders in the Profession of 
Law.”—Missouri Bar Journal. 

* * 


“The Cleveland Bar Association has tak- 
en the position that members of the Bar 
should not be required to represent with- 
out charge for their services indigent de- 
fendants in criminal cases, according to an 
announcement by William H. Boyd, Pres- 
ident. 

“The Cleveland Bar Association took the 
position that it is inadvisable for the county, 
which provides adequately for the prose- 
cution, to abandon to a free legal defense 
those without funds who are in the clutches 
of the law. 

“From the standpoint of the lawyers, it is 
asking too much to compel them, in view 
of the fact that they are already performing 
as much free service as any group in the 
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city, to take on this added burden in these 
times.”—Ohio Bar Association Report. 
. SS 

“Some day soon we are going to have 
occasion to watch our finest American Insti- 
tution at work straightening out the affairs 
of our hasty law machine. Until that day, 
let us keep in mind we have ever been able 
to look with pride upon our highest body 
of governmental officials. Our Supreme 
Court has never had a scandal and has 
never been involved in unworthy practices 
and plots. We have much to be proud of 
in the record of our high tribunal. It may 
have another opportunity to prove its worth 
to us, and that, very soon.” — Cuyahoga 
County Legal Bulletin. 

* * s 
Law Review LuncHEoNs 

“The first of a series of noonday meetings 
at which the lawyers of Los Angeles are 
invited to hear discussions of important 
new laws, was held on April roth. It was 
a success, both in the matter of attendance 
and the general interest in the subject of 
the speaker, Rupert B. Turnbull, referee in 
bankruptcy. More that 125 lawyers were 
in attendance. Mr. Turnbull explained the 
provisions of the important amendments to 
the Bankruptcy Act, which, he said, had 
apparently been drawn without the con- 
sideration which such important legislation 
demanded. He stated that, in his opinion, 
some of the provisions would have to re- 
ceive court interpretation before the lawyers 
would feel confident in their procedure. 

“The Los Angeles Bar Association, 
through its Speakers’ Bureau Committee, 
has inaugurated this series of luncheons to 
be held bi-monthly at Boos Bros. Cafeteria, 
648 South Broadway. All attorneys are 
invited; no business is transacted and those 
attending can get back to their offices by 
1:30 P.M. 

“Noonday meetings have long been con- 
sidered by the Bar Association, and the 
Speakers’ Bureau Committee. C. E. Mc- 
Dowell, chairman, has arranged a series of 
topics to be discussed by lawyers qualified 
to speak on various subjects, particularly on 
the many new laws that have been enacted, 
or which will be enacted by the Legisla- 
ture and by Congress during the succeeding 
months.” — Los Angeles Bar Association 
Bulletin. 


“Traditional rivals in athletics, Yale and 
Harvard have agreed to become partners ig 
what they desribe as “a novel experimen 
in American education.” The Yale Law 
School and the Harvard Graduate School of 
Business Administration announce that they 
will give a joint course in law and business, 
Students will be required to spend three 
years in New Haven and one year in Cam. 
bridge, Mass.” — Ohio Bar Association 
Report. mi) eS 

“For several years it has been increasi 
apparent that the popular election of jud. 
icial officers is unwise. There are a number 
of compelling arguments against the pres 
ent procedure. First, it lays upon the elec. 
torate an undue burden. Few voters have 
the time and energies to devote to a careful 
study of the judicial candidates, and their 
ballots cannot reflect a thorough judgment, 
Second, the nonpartisan ballot for judges 
pt in fact nonpartisan, but leaves these 
offices in the realm of political i 
with all the attendant hog a 

“Third, it throws upon the judicial of 
ficers the task of campaigning for office an 
undignified and unwarranted imposition 
vpon them. Yet if they do not campai 
widely they cannot expect election. Finally 
popular election does not attract the ablest 
men for judgeships, since it thrusts them 
into partisan quarrels and the hurly-burly of 
electoral campaigns. 

“In this connection much importance 
attaches to a proposal of a committee of the 
Ohio Bar Association. This proposal calls 
for election of an advisory commission on 
the judiciary by the Ohio Senate, to consist 
of one person from each congressional dis- 
trict and one chosen at large. This com- 
mission would nominate judges and the 
governor would appoint them, subject to 
ratification of the commission. 

“Such a method of choosing judges has 
many advantages. It makes possible a gen- 
uinely nonpartisan consideration of judicial 
candidates. It enables the Governor to 
choose judges of the Supreme Court, Court 
of Appeals and Common Pleas Courts, sole- 
ly in terms of the abilities and character of 
the candidates, and it restores to the judge- 
ship a dignity and prestige now lacking. In 
such a change lie the possibilities of a great 
improvement in our judiciary.”—Cincinnati 
Enquirer. 











